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STATEMENT OF AMICUS INTEREST1 

EdChoice is a nonprofit, nonpartisan 501(c)(3) organization that 

serves as a national leader in education-choice research, fiscal analysis, 

policy development, training, outreach, and legal defense. The mission of 

EdChoice is to advance education freedom and choice for all as a pathway 

to successful lives and a stronger society. EdChoice supports policies that 

afford families financial access to educational opportunities that best fit 

the needs of their children—whether public school, private school, char-

ter school, home school or any other learning environment. 

One of EdChoice’s guiding principles is that education freedom re-

quires education pluralism. It does parents little good to have a choice 

among multiple versions of the same educational content for their chil-

dren. As EdChoice’s founder Nobel laureate economist Milton Friedman 

observed, the problem to be solved by education freedom is “an excess of 

conformity” and the solution “is to foster diversity” in education. Milton 

Friedman, Capitalism and Freedom, 97 (1962). Accordingly, EdChoice 

 
1 Pursuant to Fed. R. App. P. 29(a), counsel for amici represents that all 

parties consent to the filing of this brief and that no party, party’s coun-

sel, or person other than amici authored this brief in whole or in part or 

contributed money intended to fund preparing or submitting this brief. 
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2  

submits this brief in support of Appellee Darren Patterson Christian 

Academy, whose participation in Colorado’s Universal Preschool Pro-

gram offers families an important option that meets their children’s edu-

cational needs. 

Private religious schools have been integral to school choice pro-

grams around the country that have generated data supporting the prem-

ise of Colorado’s “mixed delivery” Universal Preschool Program, i.e., that 

meaningful school choice promotes successful educational outcomes. In-

clusion of private religious education among choices available to families 

is critical to the success of school choice programs. Colorado’s refusal to 

accommodate Darren Patterson and other schools holding similar reli-

gious beliefs in its Universal Preschool Program both impinges religious 

liberty and undermines the mission of education freedom. 

STATEMENT 

The Colorado legislature enacted a Universal Preschool Program to 

“provide high-quality, voluntary preschool programming through a 

mixed delivery system for children throughout the state . . . .” Colo. Rev. 

Stat. § 26.5-4-202(1)(b). The “mixed delivery system” envisioned by the 

legislature includes a variety of program providers, specifically private 
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3  

program providers, so that parents may “select preschool providers for 

their children from as broad a range as possible within their respective 

communities.” Id. at §§ 26.5-4-203(12), 26.5-4-204(2). Moreover, the Uni-

versal Preschool Program is available to “every child in the state . . . at 

no charge, during the school year preceding the school year in which the 

child is eligible to enroll in kindergarten.” Id. at § 26.5-4-204(3)(a)(I) (em-

phasis added).  

Both statutes and the Colorado Department of Early Childhood 

(“Department”) rules set out quality standards for program providers. Id. 

at § 26.5-4-205; 8 Colo. Code Reg. 1404-1-4.110. Among them, each pre-

school provider must provide “children an equal opportunity to enroll and 

receive preschool services regardless of race, ethnicity, religious affilia-

tion, sexual orientation, gender identity, lack of housing, income level, or 

disability . . . .” Colo. Rev. Stat. § 26.5-4-205(2)(b) (referred to hereinafter 

as “equal opportunity mandate”), see also 8 Colo. Code Reg. 1404-1-

4.110(B). The Department requires all participating preschools to sign a 

Program Service Agreement agreeing to its terms, including the equal 

opportunity mandate. 1.App.62–65; 4.App.878–79. 
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4  

Darren Patterson, a “Christ-centered” school that “educates from a 

Christian worldview,” 1.Supp.App.038, desires to participate in the Pro-

gram without compromising the religious content of its mission, includ-

ing its internal standards and policies. Darren Patterson holds a sincere 

religious belief in “a Biblical definition of gender” based on “biological 

sex” and that it is “not a choice made by parents or students.” 1.App.53; 

see 10.App.2193–94 & n.1. According to that belief, Darren Patterson’s 

policies on bathrooms, dress codes, and pronouns are based on a person’s 

biological sex rather than gender identity. 1.App.53; see also 

1.Supp.App.040–42. Those practices conflict with the equal opportunity 

mandate’s prohibition on gender-identity discrimination. 

1.Supp.App.044; see 10.App.2199. Darren Patterson accordingly has re-

quested an exception from the mandate as to its bathroom, dress code, 

and pronoun policies, but the Department refused to accommodate it. 

1.App.123–24; 1.Supp.App.043-44. 

In a different case, this Court recently rejected a request for a reli-

gious exception from the equal opportunity mandate—but only as to ad-

missions and enrollment, not the content of religious exercise within the 

school. St. Mary Catholic Parish in Littleton v. Roy, 154 F.4th 752 (10th 
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Cir. 2025). Distinguishing the Supreme Court’s decisions in Trinity Lu-

theran, Espinoza, and Carson—where the Court invalidated exclusion of 

religious institutions from private school choice programs—this Court 

said in St. Mary that enrollment requirements do not go to “religious ex-

ercise and status.” Id. at 763–64. Rather, “when a school takes money 

from the state that is meant to ensure universal education, then its doors 

must be open to all.” Id. at 775. Critically, however, “[u]nlike in Carson, 

preschools funded through [the Program] may use those funds to educate 

students on matters of faith.” Id. at 765 (emphasis added). This Court in 

St. Mary thus distinguished between enrollment policies and faith-

grounded education. This case, by contrast, is about the content of faith-

grounded education as manifested in bathroom, dress code, and pronoun 

policies. 

SUMMARY OF ARGUMENT 

 In Espinoza v. Montana Department of Revenue, 591 U.S. 464 

(2020), and Carson v. Makin, 596 U.S. 767 (2022), the Supreme Court 

held that the Free Exercise Clause prevents states from excluding reli-

gious providers from school choice programs. And in Hosanna-Tabor 

Evangelical Lutheran Church and School v. EEOC, 565 U.S. 171 (2012), 
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6  

and Our Lady of Guadalupe School v. Morrissey-Berru, 591 U.S. 732 

(2020), the Court held that “the Religion Clauses protect the right of 

churches and other religious institutions to decide matters ‘of faith and 

doctrine’ without government intrusion.” Our Lady of Guadalupe, 591 

U.S. at 746 (quoting Hosanna-Tabor, 565 U.S. at 186); id. at 738 (“The 

religious education and formation of students is the very reason for the 

existence of most private religious schools … .”). Yet now Colorado pur-

sues both exclusion and intrusion through a confrontational “equal op-

portunity” mandate at odds with Darren Patterson’s religious views on 

sexuality and gender identity. The Free Exercise Clause protects authen-

tic religious school choice here. 

The decision in St. Mary Catholic Parish in Littleton v. Roy, 154 

F.4th 752 (10th Cir. 2025), does not control here. St. Mary was about ad-

mission to religious schools in the Program, not the content of religious 

education within those schools. Darren Patterson requests accommoda-

tion as to its internal, faith-based policies that follow its belief in “a Bib-

lical definition of gender” based on “biological sex.” 1.App.53. Consistent 

with St. Mary’s explanation that “preschools funded through [the Pro-

gram] may use those funds to educate students on matters of faith,” 154 
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7  

F.4th at 765, Colorado may not force Darren Patterson to change the con-

tent of its religious education. 

Colorado’s asserted interest in “ensuring equal opportunity to en-

roll in and receive safe and healthy publicly-funded preschool services,” 

Appellants’ Br. 64–65, is itself discriminatory. Refusing to allow a reli-

gious accommodation on the grounds that respecting religious education 

about human sexuality and gender identity is not “safe” or “healthy” is 

discrimination that homogenizes education in a way directly at odds with 

Colorado’s “universal” program and education pluralism. The Supreme 

Court has rejected such efforts and sided squarely with education plural-

ism. 

Furthermore, as the district court held, Colorado cannot pass strict 

scrutiny by asserting broad “[a]nti-discrimination principles.” 

10.App.2205; see Appellants’ Br. 66. Rather, Colorado must prove both 

that it needs to discriminate against religious education for a compelling 

reason and that its refusal to accommodate religious education will ad-

vance its compelling interest. Refusing to accommodate Darren Patter-

son cannot advance the goal of creating more equal access, as strict en-

forcement of the mandate will not create more schools or openings for 
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families. More likely, refusing to accommodate Darren Patterson (and 

other schools sharing Darren Patterson’s beliefs) will reduce the number 

of secular preschool openings for children from all families, “including 

those with gender-diverse children,” Appellants’ Br. 66. Colorado’s “equal 

opportunity” mandate means inequality for Darren Patterson—and all 

who share Darren Patterson’s beliefs—and less opportunity for everyone.  

School choice programs are successful when parents have meaning-

ful choices, not when states impose abstract “equal opportunity” man-

dates. Religious schools have been critical to the success of education 

freedom for decades. Studies even show that religious schools outperform 

other schools when it comes to teaching tolerance and civic engagement. 

Colorado’s equal opportunity mandate thus deprives the preschool mar-

ketplace of exactly the meaningful choices parents need for their children 

to succeed.  

ARGUMENT 

I. St. Mary Does Not Permit Colorado to Refuse to Accommo-

date Darren Patterson’s Religious Content.  

Colorado’s refusal to accommodate Darren Patterson’s religious ex-

ercise with an exception to the Program’s quality standards constitutes 

religious discrimination. A panel of this Court recently confronted 
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Colorado’s Program in a different case, St. Mary, 154 F.4th 752, but that 

decision held that a school receiving public funds must “simply” be “open 

to all,” so Colorado did not violate the First Amendment by refusing an 

accommodation for Catholic schools’ admissions and enrollment policies.  

This is a bathroom, dress code, and pronouns case, not an admis-

sions and enrollment case. Consistent with St. Mary’s holding, Darren 

Patterson is open to all in its admissions and enrollment. The requested 

accommodation goes to religious content in the school, not who Darren 

Patterson accepts as students. Colorado violates Darren Patterson’s free 

exercise rights in refusing to accommodate its religious content. 

Any attempt to satisfy constitutional scrutiny fails. The state has 

no compelling interest in discriminating against Darren Patterson’s 

faith-based policies. Colorado’s asserted interest, moreover, is overly 

broad, and its no-accommodation policy is not narrowly tailored.  

A. Darren Patterson requests accommodation for its reli-

gious education, not admissions policies. 

St. Mary confirmed that, under the Program, participating schools 

“may use those funds to educate students on matters of faith.” 154 F.4th 

at 765. Meanwhile, the holding in St. Mary addressed only exceptions 

from the “equal opportunity” rule for school admissions policies and does 
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not reach Darren Patterson’s request for accommodation regarding its 

faith-based bathroom, dress code, and pronoun policies. Colorado’s intru-

sion into the religious content of Darren Patterson’s policies violates its 

free exercise rights. 

The plaintiffs in St. Mary sought an exception from the mandate as 

to their admissions and enrollment of students based on their “sincere 

belief that Catholic teaching requires them to consider the sexual orien-

tation and gender identity of a student and their parents before admit-

ting them to a Catholic school.” Id. at 759. The Court rejected their claim 

and explained that “when a school takes money from the state that is 

meant to ensure universal education, then its doors must be open to all.” 

Id. at 775; see id. at 774–75 (“No preschool participating in [the Program] 

is allowed to take sexual orientation or gender identity into account when 

making admissions decisions, for any reason.”).  

Darren Patterson welcomes all. Accommodation in admissions is 

therefore not the issue; bathrooms, dress codes, and pronouns are the is-

sue. 1.App.124. Darren Patterson holds a sincere religious belief in “a 

Biblical definition of gender” based on “biological sex” that it imparts to 

its students in its religious education, including through its bathroom, 

Appellate Case: 25-1187     Document: 76     Date Filed: 11/17/2025     Page: 16 



 

11  

dress code, and pronoun policies. 1.App.53; see 10.App.2193–94 & n.1. It 

believes that “God created only two unique, immutable sexes—male and 

female.” 1.Supp.App.040.  

Through its policies differentiating bathrooms based on biological 

sex, dress codes based on biological sex, and pronouns based on biological 

sex, Darren Patterson instructs its students about the nature of the hu-

man person according to its beliefs. See, e.g., 5.App.1190–92 (explaining 

that the school “embrace[s]” “God’s purpose” in “how we’re created at 

birth,” and so its dress code policy “affirm[s] the beautiful creation of kids 

at birth and the way God created them,” including in reflecting the “sex 

that they were born with”); 5.App.1232 (explaining that “there’s an im-

portant distinction with pronouns, because people understand he, under-

stand she to be specifically designated for a certain biological sex,” and 

“so if we were asked to use a pronoun different than that person’s biolog-

ical sex, that would be communicating belief and a reality that’s untrue”). 

St. Mary’s holding as to school admissions does not require a school to 

change such internal, faith-based policies that do not restrict who it ad-

mits. 
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Indeed, St. Mary acknowledged that under the Supreme Court’s 

precedent in Trinity Lutheran, Espinoza, and Carson, Colorado may not 

exclude schools from the Program “based upon their religious exercise 

and status.” Id. at 764. And critically, St. Mary distinguished Colorado’s 

refusal to accommodate the plaintiffs’ enrollment and admissions policies 

from the restriction in Carson because “preschools funded through [the 

Program] may use those funds to educate students on matters of faith.” 

Id. at 765.  

Here, Colorado’s refusal to accommodate Darren Patterson restricts 

the school’s religious content in its bathroom, dress code, and pronoun 

policies. Colorado cannot do so without violating Darren Patterson’s free 

exercise rights. See Our Lady of Guadalupe, 591 U.S. at 737 (“The First 

Amendment protects the right of religious institutions ‘to decide for 

themselves, free from state interference, matters … of faith and doc-

trine.’” (quoting Kedroff v. Saint Nicholas Cathedral of Russian Orthodox 

Church in N. Am., 344 U.S. 94, 116 (1952))); Carson, 596 U.S. at 787–88 

(holding that government cannot “engage in use-based discrimination” 

against religious schools and that “scrutinizing whether and how a reli-

gious school pursues its educational mission would … raise serious 
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concerns about state entanglement with religion and denominational fa-

voritism”). 

B. Any effort to satisfy strict scrutiny fails. 

Colorado asserts that its refusal to accommodate Darren Patter-

son’s religious exercise is tailored to an interest in “ensuring equal oppor-

tunity to enroll in and receive safe and healthy publicly-funded preschool 

services.” Appellants’ Br. 64–65. But that stated interest ignores that 

Darren Patterson is not seeking any exception to the equal opportunity 

mandate as to its enrollment of students. And it further demonstrates 

that Colorado simply objects to religious practices in the context of edu-

cation dressed up as concern for “equal opportunity” and “health and 

safety.” No matter how camouflaged, a state interest that boils down to 

disagreement with religious content isn’t even legitimate, much less com-

pelling.  

 Besides, refusing an accommodation to Darren Patterson cannot 

advance Colorado’s asserted goal of ensuring discrimination-free access 

to high-quality preschool because it will not create more schools or more 

openings for students at religious schools or at existing schools. A 
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religious-exercise accommodation for Darren Patterson, by contrast, will 

expand options for all preschool students. 

1. Colorado’s stated interest in rejecting an accommo-

dation amounts to rejection of religious doctrine. 

Colorado asserts an interest in “ensuring equal opportunity to en-

roll in and receive safe and healthy publicly-funded preschool services.” 

Appellants’ Br. 64–65. And it contends that it “cannot achieve this inter-

est if some publicly-funded preschools,” such as Darren Patterson, “are 

permitted to deny equal opportunity to children based on gender iden-

tity.” Appellants’ Br. 66–67. The premise of Colorado’s interest is itself 

discriminatory against Darren Patterson’s religious beliefs and the faith-

based education it provides to its students. 

Darren Patterson teaches that there is a “Biblical definition of gen-

der” based on “biological sex.” 1.App.53. According to Darren Patterson’s 

beliefs, “God created only two unique, immutable sexes—male and fe-

male.” 1.Supp.App.040. That religious belief about God’s creation and the 

nature of the human person informs its policies about bathrooms, dress 

code, and pronouns, which Darren Patterson differentiates their use 

based on biological sex, not gender identity. See 1.App.53; see also 

1.Supp.App.040–42. Darren Patterson’s requested accommodation goes 
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to its ability to provide an authentic, faith-grounded education to its stu-

dents. 

While trying to mask anti-religious animus, Colorado’s focus on pro-

tecting children from services that are not “safe and healthy” ultimately 

reveals it. In Colorado’s view, it can refuse to tolerate religious beliefs 

about human sexuality and gender identity found in religious content 

like Darren Patterson’s because they are not “safe.” At the same time, 

Colorado lauds its inclusion of some other religious schools, presumably 

those holding different beliefs about sexuality and gender identity than 

Darren Patterson. See Appellants’ Br. 62 (stating that the Department 

“sought to include religious providers from [the Program’s] outset, with 

over 40 faith-based providers … participating in” the Program). That is 

as direct an acknowledgement of religious discrimination as one is likely 

to find. Colorado’s asserted interest is not compelling. 

2. Colorado does not create more opportunity for chil-

dren by refusing Darren Patterson’s requested ac-

commodation. 

Colorado’s contention that its “refus[al] to permit publicly-funded 

providers to deny equal opportunity is narrowly tailored to achieving [its] 

interests in ensuring equal opportunity,” Appellants’ Br. 64, is 
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misguided. The no-accommodation policy does not materially advance 

the state’s asserted interests because it reduces opportunities for pre-

school students by constraining the supply of openings. 

As an initial matter, Colorado’s interest is an especially poor fit in 

this case. This is a different case from St. Mary, where the state similarly 

asserted an interest in “protecting equal access to preschool education for 

Colorado children” by ensuring that participating providers do not re-

strict admission and enrollment based on sexual orientation and gender 

identity. 154 F.4th at 765, 775. Here, the accommodation concerns only 

internal policies about bathrooms, dress code, and pronouns, and thus 

does not implicate access. 

Indeed, no evidence shows that denying the requested accommoda-

tion to Darren Patterson would translate into discrimination-free access 

to preschool programs for families, “including those with gender-diverse 

children.” Appellants’ Br. 66. And even if such evidence could substanti-

ate concern for whether such families have access to preschool generally, 

it does not justify rejecting an accommodation for the religious content at 

preschools with faith-based policies like Darren Patterson. 
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Colorado acknowledges that “families prefer certain preschool en-

vironments for many different reasons,” including “its religious focus,” 

yet it insists that it must enforce the “equal-opportunity requirements” 

without exception to “ensure that no child will be forced—because of their 

protected-class status—to travel a greater distance for publicly-funded 

preschool.” Appellants’ Br. 66. So while paying lip service to ensuring all 

children have equal opportunity to receive the services “that best meet 

their needs,” id., Colorado is instead ensuring that no children under the 

Program can obtain the services that Darren Patterson offers. Either 

Darren Patterson is forced to leave the Program to retain its religious 

policies or else Darren Patterson is forced to compromise its religious con-

tent such that the families who believe Darren Patterson would “best 

meet their needs” will no longer receive the full benefit of that choice.  

Moreover, because the Colorado legislature imposed no limit on the 

number of program participants, participating religious preschools would 

not absorb spots that could have been available at secular preschools. 

Permitting religious preschools such as Darren Patterson’s to participate 

with an accommodation is not a zero-sum game vis-à-vis secular pre-

schools. Indeed, it is more likely that the Department’s no-
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accommodation policy will reduce the number of students from families 

“with gender-diverse children,” Appellants’ Br. 66, who can benefit from 

the Universal Preschool Program with a non-religious provider. Again, 

the only limit on the program’s capacity for students is the number of 

willing providers with open seats. So, by denying religious providers ac-

commodation for their religious content, the state reduces the number of 

program providers available to all families. With fewer providers, chil-

dren from families who would prefer to attend a school with different pol-

icies than Darren Patterson’s must compete with children from families 

who would have used state assistance to attend Darren Patterson if it 

was available. As a result, families of all types may be negatively im-

pacted. 

That leaves the Department in the position of excluding religious 

providers for the sake of excluding their religious content, not for provid-

ing greater access. The Supreme Court has made it clear that a state has 

no legitimate (much less compelling) interest in “eliminat[ing] ideas that 

differ from its own.” 303 Creative LLC v. Elenis, 600 U.S. 570, 598 (2023).  

Accordingly, no compelling interest justifies the Department’s no-

accommodation policy. 

Appellate Case: 25-1187     Document: 76     Date Filed: 11/17/2025     Page: 24 



 

19  

II. Refusing religious accommodations for Darren Patterson 

Christian Academy, and other schools with similar beliefs, 

defeats education pluralism and undermines its benefits 

for all. 

A. The Supreme Court has firmly rejected discrimina-

tion against religious schools in favor of education 

pluralism. 

Colorado claims to be accommodating religion because it has “over 

40 faith-based providers … participating in [the Program].” Appellants’ 

Br. 62. But discriminating against a religious school like Darren Patter-

son based on its religious content while favoring others is an impermis-

sible practice with an unfortunately lengthy history in the United States.  

Horace Mann, the Massachusetts Board of Education Secretary 

from 1837-1848, propelled the “common school” movement to create a 

system that would advance Protestantism and “Americanize” Catholic 

immigrants by homogenizing education. John C. Jeffries, Jr. & James E. 

Ryan, A Political History of the Establishment Clause, 100 Mich. L. Rev. 

279, 297-298 (2001). Common schools, for example, imposed daily read-

ing of the King James Bible. Catholics and other religious groups who 

objected faced school expulsion and violence. Id. By allowing and impos-

ing only one religion, Mann said schools could avoid acting “as an umpire 

between hostile religious opinions.” Horace Mann, Twelfth Annual 
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Report of the Secretary of the Board of Education of Massachusetts 117 

(1848). So, while public schools today are often considered religion-neu-

tral, the “common school” movement itself was hostile and discriminatory 

towards minority religions.  

The bookend to Mann’s effort to homogenize religious education via 

Protestant common schools was the movement to bar public funds from 

supporting Catholic private schools. In 1875, James G. Blaine, who had 

just finished a six-year tenure as Speaker of the House, introduced a fed-

eral constitutional amendment barring tax revenues from coming “under 

the control of any religious sect,” i.e., from funding Catholic schools. The 

federal effort failed, but in a time of “pervasive hostility” toward Catho-

lics, his movement took hold at the state level, leading to many “Blaine 

Amendments” in state constitutions that “bar any aid to” religious 

schools. Mitchell v. Helms, 530 U.S. 793, 828 (2000). 

The Supreme Court has invalidated use of Blaine Amendments to 

homogenize private education by excluding religious institutions from 

participating in state-funded programs. First, the Court rejected a state 

policy denying churches the opportunity to participate in grants for play-

ground resurfacing. Trinity Lutheran Church of Columbia, Inc. v. Comer, 
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582 U.S. 449, 466 (2017). Next, it nullified a regulation barring religious 

schools from participating in a tax credit scholarship program for stu-

dents attending private schools. Espinoza, 591 U.S. at 486–87; see also 

id. at 501–05 (Alito, J., concurring) (recounting the history of “bigoted” 

anti-Catholic Blaine Amendments and “common” public schools that 

sought to “inculcate a form of ‘least-common-denominator Protestant-

ism’”). 

Finally, the Court quashed a statute precluding “sectarian” schools 

from participating in a generally available program providing families 

with tuition assistance. Carson as next friend of O. C. v. Makin, 596 U.S. 

767, 789 (2022). Critically, the Court observed that Maine’s town-tuition-

ing program was designed to promote pluralism: “[I]t is simply not the 

case that these schools, to be eligible for state funds, must offer an edu-

cation that is equivalent—roughly or otherwise—to that available in the 

Maine public schools.” Id. at 784. 

 Those cases, and the religious pluralism they protect, are relevant 

here. When the Department refuses to accommodate religious schools’ 

faith-based policies in the Universal Preschool Program, it requires them 

to deny their own religious teaching. Darren Patterson is faced with the 
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same choice as the church daycare in Trinity Lutheran—participate in a 

government program or pursue religious inculcation through education, 

not both. Trinity Lutheran, 582 U.S. at 466; see also Our Lady of Guada-

lupe School, 591 U.S. at 753–54 (“[E]ducating young people in their faith, 

inculcating its teachings, and training them to live their faith are respon-

sibilities that lie at the very core of the mission of a private religious 

school.”). 

Furthermore, as in Espinoza, the Department’s refusal to afford 

Darren Patterson an accommodation also affects the religious practices 

and education of families who must choose between education integral to 

their religious exercise and participation in a government benefits pro-

gram. In Espinoza, the Court was particularly concerned that the reve-

nue rule enforcing the Blaine amendment “also bars parents who wish to 

send their children to a religious school from those same benefits, again 

solely because of the religious character of the school.” Espinoza, 591 U.S. 

at 476. And it rejected the argument that excluding religious schools 

somehow promotes religious freedom “because the infringement of reli-

gious liberty here broadly affects both religious schools and adherents,” 
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i.e., “families whose children attend or hope to attend” religious schools. 

Id. at 485–86. 

The impact on families is especially important because families—

not churches and certainly not the state—have the a priori duty and right 

to educate their children. See id. at 486 (“Drawing on ‘enduring American 

tradition,’ we have long recognized the rights of parents to direct ‘the re-

ligious upbringing’ of their children.” (citation omitted)). Naturally, 

“[m]any parents exercise that right by sending their children to religious 

schools, a choice protected by the Constitution.” Id. Religious schools are 

especially important when public schools “inculcate a worldview that is 

antithetical to what [parents] teach at home.” Id. at 508 (Alito, J. concur-

ring). In such cases, government-supported choice programs “provided 

necessary aid for parents who pay taxes to support the public schools but 

who disagree with the teaching there.” Id. 

In sum, the Supreme Court has embraced parental rights to educa-

tion pluralism and rejected exclusion of religious providers. Invoking yet 

more reasons to exclude religious schools from public education support 

wholly undermines “mixed delivery” and perpetuates Horace Mann’s and 
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James G. Blaine’s long-discredited, homogenous views of what consti-

tutes a properly formed and educated citizen.  

B. Concrete religious pluralism, not a rigid, abstract 

“equal opportunity” diktat, produces successful 

school choice programs affording universal oppor-

tunity. 

Colorado chose to enact its Universal Preschool Program because 

when parents have the resources to choose the best education providers 

for their kids, education outcomes improve. Studies of choice programs 

throughout the country overwhelmingly reflect a common conclusion: 

Choice leads to measurable educational benefits for many students, is 

neutral for others, and harms none. The 2024 edition of EdChoice’s re-

search compendium reports that “The number of studies that find null or 

positive effects from school choice significantly outweigh that of studies 

that find negative effects.” EdChoice, The 123s of School Choice, 5 (2024).  

Those results presuppose meaningful choices, i.e., choices among 

providers of educational content not available in traditional public 

schools—especially religious schools. Religious schools provide a critical 

education option for all parents because they inculcate political tolerance 

and civic engagement. A recent statistical meta-analysis examining the 

association between private schools and four civic outcomes (political 
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tolerance, political participation, civic knowledge and skills, and volun-

tarism and social capital) showed that private schools boost civic out-

comes for students over comparably situated public school students. See 

M. Danish Shakeel, Patrick J. Wolf, et al., The Public Purposes of Private 

Education: A Civic Outcomes Meta-Analysis, 36 Ed. Psych. Rev. 40 

(2024). Critically, religious private schools were particularly more likely 

to be associated with better civic outcomes. See id. at 23.  

Thus, meaningful education pluralism—which includes religious 

education providers—improves student education attainment and social-

ization alike. Such concrete results offer more students far more oppor-

tunity and better odds than Colorado’s abstract “equal opportunity” man-

date—the only real promise of which is exclusion of a successful genre of 

private schools. 

Colorado should make good on its promise of a “universal” preschool 

program for families by permitting families to choose from the diverse 

educational options available to them, not forcing homogenization which 

serves no one’s interests. 

CONCLUSION 

 The judgment should be affirmed. 
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