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INTRODUCTION AND INTEREST OF AMICI CURIAE 

On March 18, 2022, the editorial board of The New York Times ran 

a piece lamenting that America Has a Free Speech Problem.1  The article 

catalogued the fears people have when offering potentially controversial 

speech.  And this isn’t a new problem.  The past decade has seen 

increased protests of certain speech and even the destruction of campus 

property when groups attempt to host speakers on campus.  See, e.g., 

Madison Park & Kyung Lah, Berkeley protests of Yiannopoulos caused 

$100,000 in damage, CNN.com (Feb. 2, 2017).  Proving the editorial 

board’s point, many excoriated the Times’s attempt to highlight free 

speech problems in America.  See, e.g., Dan Froomkin, The New York 

Times editorial board should retract and resign, Press Watch, 

presswatchers.org (Mar. 18, 2022).  Their basic critique was that a 

publication like The Times—devoted to progressive causes—should not 

highlight the importance of free speech when there are topics that 

progressives believe should not be open for debate.  

 
1 https: // www.nytimes.com/  2022 / 03 / 18 / opinion / cancel-culture-free-
speech-poll.html.  



But in a functioning and robust society, debate can and should take 

place even on questions that one side feels are settled. When such speech 

is prevented, progress stops. And when university students have their 

knowledge—including their understanding of the nation’s diversity of 

thought—dramatically reduced by the banning of free speech, that 

censorship shrinks their intellectual world. This is true even when the 

censored opinions are inartful or even offensive 

As it is, though, protesters on college campuses often exercise a 

heckler’s veto over speech they do not like. For instance, when a Texas 

political candidate recently attempted to express his concern about young 

children sex transitioning, he was prevented from speaking by a 

University of North Texas crowd that gathered in the classroom chanting 

“Fuck these fascists!” Chris Bertman, ‘F*ck These Facists’: Activists 

Disrupt Republican Texas House Candidate’s Speech At University Of 

North Texas, Daily Caller (Mar. 4, 2022). The examples, unfortunately, 

abound. See, e.g., Ilya Shapiro, Mob Rule and Cancel Culture at Hastings 

Law School, Wall Street Journal (Mar. 22, 2022); Jonathan Turley, 

CUNY Law Dean: Students Shutting Down Speech on Free Speech Was 

Free Speech, jonathanturley.org (Apr. 17, 2018) 
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%XW�LQ�D�IXQFWLRQLQJ�DQG�UREXVW�VRFLHW\��GHEDWH�FDQ�DQG�VKRXOG�WDNH�

SODFH�HYHQ�RQ�TXHVWLRQV�WKDW�RQH�VLGH�IHHOV�DUH�VHWWOHG��:KHQ�VXFK�VSHHFK�

LV�SUHYHQWHG��SURJUHVV�VWRSV���$QG�ZKHQ�XQLYHUVLW\�VWXGHQWV�KDYH�WKHLU�

NQRZOHGJH³LQFOXGLQJ� WKHLU� XQGHUVWDQGLQJ� RI� WKH� QDWLRQ·V� GLYHUVLW\� RI�

WKRXJKW³GUDPDWLFDOO\� UHGXFHG� E\� WKH� EDQQLQJ� RI� IUHH� VSHHFK�� WKDW�

FHQVRUVKLS�VKULQNV�WKHLU�LQWHOOHFWXDO�ZRUOG���7KLV�LV�WUXH�HYHQ�ZKHQ�WKH�

FHQVRUHG�RSLQLRQV�DUH�LQDUWIXO�RU�HYHQ�RIIHQVLYH��

$V� LW� LV�� WKRXJK�� SURWHVWHUV� RQ� FROOHJH� FDPSXVHV� RIWHQ� H[HUFLVH� D�

KHFNOHU·V�YHWR�RYHU�VSHHFK�WKH\�GR�QRW�OLNH���)RU�LQVWDQFH��ZKHQ�D�7H[DV�

SROLWLFDO�FDQGLGDWH�UHFHQWO\�DWWHPSWHG�WR�H[SUHVV�KLV�FRQFHUQ�DERXW�\RXQJ�

FKLOGUHQ� VH[� WUDQVLWLRQLQJ�� KH� ZDV� SUHYHQWHG� IURP� VSHDNLQJ� E\� D�

8QLYHUVLW\�RI�1RUWK�7H[DV�FURZG�WKDW�JDWKHUHG�LQ�WKH�FODVVURRP�FKDQWLQJ�

´)XFN� WKHVH� IDVFLVWV�µ� � &KULV� %HUWPDQ�� ¶)
FN� 7KHVH� )DFLVWV·�� $FWLYLVWV�

'LVUXSW�5HSXEOLFDQ� 7H[DV�+RXVH�&DQGLGDWH·V� 6SHHFK�$W�8QLYHUVLW\�2I�

1RUWK�7H[DV��'DLO\�&DOOHU��0DU�������������7KH�H[DPSOHV��XQIRUWXQDWHO\��

DERXQG���6HH��H�J���,O\D�6KDSLUR��0RE�5XOH�DQG�&DQFHO�&XOWXUH�DW�+DVWLQJV�

/DZ� 6FKRRO�� :DOO� 6WUHHW� -RXUQDO� �0DU�� ���� ������� -RQDWKDQ� 7XUOH\��

&81<�/DZ�'HDQ��6WXGHQWV�6KXWWLQJ�'RZQ�6SHHFK�RQ�)UHH�6SHHFK�:DV�

)UHH�6SHHFK��MRQDWKDQWXUOH\�RUJ��$SU�������������



In the face of these assaults on free speech, states across the nation 

have enacted robust protections for speech on college campuses. Seeking 

to ensure the broadest protections possible under the First Amendment, 

legislatures have purposefully sought to tie the hands of administrators 

who would otherwise curb certain types of speech or relegate it to 

specified areas. The law at issue was passed precisely for that reason 

See Campus Free Speech Act, Ala. Code § 16-68-1, et seq. (““CFSA”) 

Rather than allow officials at Alabama state universities to place 

restraints on speech ex ante, the law requires good reason for university 

officials to regulate speech in the slightest. Here, the University’s 

attempt to evade the Legislature’s express directives only highlights the 

instinct that administrators have to regulate speech and the need for this 

Court to enforce the statute as written 

Amici are a group of Alabama legislators—see Appendix A—who 

fought to ensure that free speech would be protected on the State’s higher 

education campuses to the fullest degree possible. Ala. Code § 16-68 

3(a)(1). Amici are thus well-situated to explain that the statute at issue 

intended to prevent administrators from establishing speech zones to 

which to relegate groups or speakers and to allow for unfettered access 

3
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,Q�WKH�IDFH�RI�WKHVH�DVVDXOWV�RQ�IUHH�VSHHFK��VWDWHV�DFURVV�WKH�QDWLRQ�

KDYH�HQDFWHG�UREXVW�SURWHFWLRQV�IRU�VSHHFK�RQ�FROOHJH�FDPSXVHV���6HHNLQJ�

WR�HQVXUH�WKH�EURDGHVW�SURWHFWLRQV�SRVVLEOH�XQGHU�WKH�)LUVW�$PHQGPHQW��

OHJLVODWXUHV�KDYH�SXUSRVHIXOO\�VRXJKW�WR�WLH�WKH�KDQGV�RI�DGPLQLVWUDWRUV�

ZKR� ZRXOG� RWKHUZLVH� FXUE� FHUWDLQ� W\SHV� RI� VSHHFK� RU� UHOHJDWH� LW� WR�

VSHFLILHG�DUHDV���7KH�ODZ�DW�LVVXH�ZDV�SDVVHG�SUHFLVHO\�IRU�WKDW�UHDVRQ���

6HH� &DPSXV� )UHH� 6SHHFK� $FW�� $OD�� &RGH� ����������� HW� VHT�� �´&)6$µ����

5DWKHU� WKDQ� DOORZ� RIILFLDOV� DW� $ODEDPD� VWDWH� XQLYHUVLWLHV� WR� SODFH�

UHVWUDLQWV�RQ�VSHHFK�H[�DQWH��WKH�ODZ�UHTXLUHV�JRRG�UHDVRQ�IRU�XQLYHUVLW\�

RIILFLDOV� WR� UHJXODWH� VSHHFK� LQ� WKH� VOLJKWHVW�� � +HUH�� WKH� 8QLYHUVLW\·V�

DWWHPSW�WR�HYDGH�WKH�/HJLVODWXUH·V�H[SUHVV�GLUHFWLYHV�RQO\�KLJKOLJKWV�WKH�

LQVWLQFW�WKDW�DGPLQLVWUDWRUV�KDYH�WR�UHJXODWH�VSHHFK�DQG�WKH�QHHG�IRU�WKLV�

&RXUW�WR�HQIRUFH�WKH�VWDWXWH�DV�ZULWWHQ��

$PLFL� DUH�D�JURXS�RI�$ODEDPD� OHJLVODWRUV³VHH�$SSHQGL[�$³ZKR�

IRXJKW�WR�HQVXUH�WKDW�IUHH�VSHHFK�ZRXOG�EH�SURWHFWHG�RQ�WKH�6WDWH·V�KLJKHU�

HGXFDWLRQ� FDPSXVHV� WR� WKH� IXOOHVW� GHJUHH� SRVVLEOH�� �$OD��&RGH���������

��D�������$PLFL�DUH�WKXV�ZHOO�VLWXDWHG�WR�H[SODLQ�WKDW�WKH�VWDWXWH�DW�LVVXH�

LQWHQGHG� WR� SUHYHQW� DGPLQLVWUDWRUV� IURP� HVWDEOLVKLQJ� VSHHFK� ]RQHV� WR�

ZKLFK�WR�UHOHJDWH�JURXSV�RU�VSHDNHUV�DQG�WR�DOORZ�IRU�XQIHWWHUHG�DFFHVV�



to outdoor areas on campus for spontaneous speech—in other words, the 

law means what it says. The trial court’s confusion stemmed from a 

misreading of the Act that would allow the University to establish speech 

zones as a time, manner, and place restriction on campus speech and 

require prior approval for spontaneous speech. But the statute here 

seeks to do away with those very types of restrictions and to categorically 

ban Alabama colleges from interfering with spontaneous student speech 

in the outdoor areas of campus 

SUMMARY OF ARGUMENT 

Over the past decade, student groups on university campuses have 

seen their free speech rights attacked by other students, faculty, and 

administrators. As a result, many became uncomfortable speaking out 

in favor of freedom of speech. To combat that, many states adopted free 

speech protection statutes specifically intended to provide a blueprint for 

college administrators on how (not) to regulate speech. Alabama’s 

version of such a law is robust. It was intended to prevent administrators 

from enacting any standing restrictions on free speech ex ante while still 

allowing orderly regulation of conduct if it poses an obstacle to the speech 

of other groups or the learning environment of the campus. As the text 

4
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WR�RXWGRRU�DUHDV�RQ�FDPSXV�IRU�VSRQWDQHRXV�VSHHFK³LQ�RWKHU�ZRUGV��WKH�

ODZ�PHDQV�ZKDW� LW� VD\V�� � 7KH� WULDO� FRXUW·V� FRQIXVLRQ� VWHPPHG� IURP� D�

PLVUHDGLQJ�RI�WKH�$FW�WKDW�ZRXOG�DOORZ�WKH�8QLYHUVLW\�WR�HVWDEOLVK�VSHHFK�

]RQHV� DV� D� WLPH��PDQQHU�� DQG� SODFH� UHVWULFWLRQ�RQ� FDPSXV� VSHHFK� DQG�

UHTXLUH� SULRU� DSSURYDO� IRU� VSRQWDQHRXV� VSHHFK�� � %XW� WKH� VWDWXWH� KHUH�

VHHNV�WR�GR�DZD\�ZLWK�WKRVH�YHU\�W\SHV�RI�UHVWULFWLRQV�DQG�WR�FDWHJRULFDOO\�

EDQ�$ODEDPD�FROOHJHV�IURP�LQWHUIHULQJ�ZLWK�VSRQWDQHRXV�VWXGHQW�VSHHFK�

LQ�WKH�RXWGRRU�DUHDV�RI�FDPSXV��

6800$5<�2)�$5*80(17�

� 2YHU�WKH�SDVW�GHFDGH��VWXGHQW�JURXSV�RQ�XQLYHUVLW\�FDPSXVHV�KDYH�

VHHQ� WKHLU� IUHH� VSHHFK� ULJKWV� DWWDFNHG� E\� RWKHU� VWXGHQWV�� IDFXOW\�� DQG�

DGPLQLVWUDWRUV���$V�D�UHVXOW��PDQ\�EHFDPH�XQFRPIRUWDEOH�VSHDNLQJ�RXW�

LQ�IDYRU�RI�IUHHGRP�RI�VSHHFK���7R�FRPEDW�WKDW��PDQ\�VWDWHV�DGRSWHG�IUHH�

VSHHFK�SURWHFWLRQ�VWDWXWHV�VSHFLILFDOO\�LQWHQGHG�WR�SURYLGH�D�EOXHSULQW�IRU�

FROOHJH� DGPLQLVWUDWRUV� RQ� KRZ� �QRW�� WR� UHJXODWH� VSHHFK�� � $ODEDPD·V�

YHUVLRQ�RI�VXFK�D�ODZ�LV�UREXVW���,W�ZDV�LQWHQGHG�WR�SUHYHQW�DGPLQLVWUDWRUV�

IURP�HQDFWLQJ�DQ\�VWDQGLQJ�UHVWULFWLRQV�RQ�IUHH�VSHHFK�H[�DQWH�ZKLOH�VWLOO�

DOORZLQJ�RUGHUO\�UHJXODWLRQ�RI�FRQGXFW�LI�LW�SRVHV�DQ�REVWDFOH�WR�WKH�VSHHFK�

RI�RWKHU�JURXSV�RU�WKH�OHDUQLQJ�HQYLURQPHQW�RI�WKH�FDPSXV���$V�WKH�WH[W�



�

��

RI�WKH�VWDWXWH�HVWDEOLVKHV��KRZHYHU��VXFK�UHJXODWLRQ�PXVW�EH�GRQH�RQ�D�

FDVH�E\�FDVH�EDVLV�DQG�FDQQRW�EH�GRQH�E\�HVWDEOLVKLQJ�IUHH�VSHHFK�]RQHV�

DKHDG�RI�WLPH�RU� UHTXLULQJ�SHUPLVVLRQ� IRU�VSHHFK� LQ�RXWGRRU�DUHDV�RI�D�

FDPSXV�� � 7KH� 8QLYHUVLW\·V� SROLF\� KHUH� YLRODWHV� WKH� &)6$�� EHFDXVH� LW�

YLRODWHV�ERWK�RI�WKHVH�SURYLVLRQV�RI�WKH�VWDWXWH���$OD��&RGH�����������D���²

����

$5*80(17�

,�� ,Q� /LJKW� 2I� 6\VWHPLF� ,QWHUIHUHQFH� :LWK� 6SHHFK� 2Q�
&ROOHJH�&DPSXVHV��7KH�/HJLVODWXUH�'UDIWHG�7KH�&)6$�
7R� 3URKLELW� 8QLYHUVLWLHV� )URP� 5HVWULFWLQJ� 3URWHFWHG�
6SHHFK�2Q�&DPSXV��

�
,Q�WKH�IDFH�RI�FRQFHUWHG�HIIRUWV�DFURVV�WKH�FRXQWU\�WR�VKXW�GRZQ�IUHH�

VSHHFK�RQ�FROOHJH�FDPSXVHV��WKH�$ODEDPD�/HJLVODWXUH�DGRSWHG�WKH�&)6$���

7KH�/HJLVODWXUH�GHWHUPLQHG� WKDW� VXFK�D� ODZ�ZDV�QHFHVVDU\� LQ� OLJKW� RI�

WKRVH�DWWDFNV�RQ�IUHH�VSHHFK��DQG�RWKHUV�RXWVLGH�WKH�FDPSXV��WKDW�KDYH�

EHHQ�VHHQ�RYHU�WKH�SDVW�GHFDGH����

7KH�UHFHQW�7LPHV�HGLWRULDO�VKRZFDVHV�WKH�SUREOHP��´+RZHYHU�\RX�

GHILQH� FDQFHO� FXOWXUH�� $PHULFDQV� NQRZ� LW� H[LVWV� DQG� IHHO� LWV� EXUGHQ�µ��

$PHULFD�+DV� D� )UHH� 6SHHFK� 3UREOHP�� VXSUD�� � 7KLV� FDQ� EH� VHHQ� RQOLQH�

ZKHUH�DFWRUV�VXFK�DV�7ZLWWHU�RU�<RX7XEH�FHQVRU�YLHZSRLQWV�ZLWK�ZKLFK�

WKHLU�OHDGHUVKLS�GLVDJUHH���'DQLHO�9LFWRU��<RX7XEH�VXVSHQGV�5DQG�3DXO�



 

6 

for a week over a video disputing the effectiveness of masks, N.Y. Times 

(Aug. 11, 2021). 2   If a sitting United States Senator—who is also a 

medical doctor—can be banned for raising questions about a public 

health issue, college students are right to fear losing what could 

otherwise be a vital part of their education: social media platforms that 

allow for discussion about current events as well as political and social 

controversies.3   

But not only do the online platforms work as censorship tools 

against disfavored viewpoints, they also serve as rallying tools for groups 

that work to “cancel” speech with which they disagree.  And as seen in 

the messaging of the pro-censorship groups, violence is often suggested 

and encouraged.  See, e.g., Robby Soave, ‘Grow Up’: Yale Law School 

Students Interrupt Event, Demand Right To Talk Over Speakers, 

reason.com (Mar. 16, 2022).  Speech is only further chilled as a result. 

 
2 https: // www.nytimes.com / 2021 / 08 / 11 / business / youtube - rand -
paul-covid-masks.html.  
3 States are also separately attempting to address the First Amendment 
problem of online forums censoring viewpoints with which they disagree.  
See, e.g., HB 20, Tex. Civ. Prac. & Rem. Code § 143A.002 (“Censorship 
Prohibited”), Dec. 2, 2021. 



In addition to the online censorship running rampant, the 

Legislature also took note of the instances where college administrators 

have been complicit in some manner with the banning of speech on 

campus by anti-speech groups (whether led by students or outside 

eroups). See Robby Soave, CUNY’s Law Dean Is Wrong About the 

Attempted Shutdown of Josh Blackman, reason.com (Apr. 17, 2018). In 

the event at the CUNY Law School, the Dean defended a student-led 

protest, concluding that it was “limited and reasonable” “when a group of 

activists crashed the event, surrounded [the speaker], and heckled,” 

stopping the event for some length of time. Jd. There have also been 

instances where no students were disciplined even though actual violence 

took place during the “cancelling” of someone’s speech. See Katherine Q 

Seelye, Protestors Disrupt Speech by ‘Bell Curve’ Author at Vermont 

College, NY Times (Mar. 3, 2017) 

Against this backdrop of systemic censorship faced by college 

students in Alabama, the Legislature passed the CFSA. The Legislature 

found that Alabama’s universities are “peculiarly the marketplace of 

ideas” where “young adults learn to exercise those constitutional rights 

[such as the freedom of speech] necessary to participate in our system of 
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,Q� DGGLWLRQ� WR� WKH� RQOLQH� FHQVRUVKLS� UXQQLQJ� UDPSDQW�� WKH�

/HJLVODWXUH�DOVR�WRRN�QRWH�RI�WKH�LQVWDQFHV�ZKHUH�FROOHJH�DGPLQLVWUDWRUV�

KDYH� EHHQ� FRPSOLFLW� LQ� VRPH� PDQQHU� ZLWK� WKH� EDQQLQJ� RI� VSHHFK� RQ�

FDPSXV� E\� DQWL�VSHHFK� JURXSV� �ZKHWKHU� OHG� E\� VWXGHQWV� RU� RXWVLGH�

JURXSV��� � 6HH� 5REE\� 6RDYH�� &81<·V� /DZ� 'HDQ� ,V� :URQJ� $ERXW� WKH�

$WWHPSWHG�6KXWGRZQ�RI�-RVK�%ODFNPDQ��UHDVRQ�FRP��$SU��������������,Q�

WKH� HYHQW� DW� WKH�&81<�/DZ�6FKRRO�� WKH�'HDQ� GHIHQGHG� D� VWXGHQW�OHG�

SURWHVW��FRQFOXGLQJ�WKDW�LW�ZDV�´OLPLWHG�DQG�UHDVRQDEOHµ�´ZKHQ�D�JURXS�RI�

DFWLYLVWV� FUDVKHG� WKH� HYHQW�� VXUURXQGHG� >WKH� VSHDNHU@�� DQG� KHFNOHG�µ�

VWRSSLQJ�WKH�HYHQW� IRU�VRPH�OHQJWK�RI� WLPH�� �,G�� �7KHUH�KDYH�DOVR�EHHQ�

LQVWDQFHV�ZKHUH�QR�VWXGHQWV�ZHUH�GLVFLSOLQHG�HYHQ�WKRXJK�DFWXDO�YLROHQFH�

WRRN�SODFH�GXULQJ�WKH�´FDQFHOOLQJµ�RI�VRPHRQH·V�VSHHFK���6HH�.DWKHULQH�4��

6HHO\H�� 3URWHVWRUV� 'LVUXSW� 6SHHFK� E\� ¶%HOO� &XUYH·� $XWKRU� DW� 9HUPRQW�

&ROOHJH��1<�7LPHV��0DU������������

$JDLQVW� WKLV� EDFNGURS� RI� V\VWHPLF� FHQVRUVKLS� IDFHG� E\� FROOHJH�

VWXGHQWV�LQ�$ODEDPD��WKH�/HJLVODWXUH�SDVVHG�WKH�&)6$���7KH�/HJLVODWXUH�

IRXQG� WKDW� $ODEDPD·V� XQLYHUVLWLHV� DUH� ´SHFXOLDUO\� WKH� PDUNHWSODFH� RI�

LGHDVµ�ZKHUH�´\RXQJ�DGXOWV�OHDUQ�WR�H[HUFLVH�WKRVH�FRQVWLWXWLRQDO�ULJKWV�

>VXFK�DV�WKH�IUHHGRP�RI�VSHHFK@�QHFHVVDU\�WR�SDUWLFLSDWH�LQ�RXU�V\VWHP�RI�



government and to tolerate the exercise of those rights by others.” Ala 

Code § 16-68-1(8) 

Moreover, the Legislature found that several previous academic 

reports “articulate well the essential role of free expression and the 

importance of neutrality at public institutions of higher education.” Id 

§ 16-68-1(7). This included a 2015 report issued by a committee on free 

speech at the University of Chicago indicating that “all members of the 

University community” must be guaranteed “the broadest possible 

latitude to speak, write, listen, challenge, and learn.” Report of the 

Committee on Freedom of Expression, Univ. of Chi. (July 2015) 

Additionally, “debate or deliberation may not be suppressed because the 

ideas put forth are thought by some or even by most members of the 

University community to be offensive, unwise, immoral, or wrong 

headed.” Jd. Members of the campus community must then make 

judgments for themselves and “act on those judgments not by seeking to 

suppress speech, but by openly and vigorously contesting the ideas that 

they oppose.” Id 

Meant to avoid the situations seen on other college campuses, the 

Act is purposefully designed “to ensure the fullest degree of intellectual 
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JRYHUQPHQW�DQG�WR�WROHUDWH�WKH�H[HUFLVH�RI�WKRVH�ULJKWV�E\�RWKHUV�µ��$OD��

&RGH�����������������

0RUHRYHU�� WKH� /HJLVODWXUH� IRXQG� WKDW� VHYHUDO� SUHYLRXV� DFDGHPLF�

UHSRUWV� ´DUWLFXODWH� ZHOO� WKH� HVVHQWLDO� UROH� RI� IUHH� H[SUHVVLRQ� DQG� WKH�

LPSRUWDQFH�RI�QHXWUDOLW\�DW�SXEOLF�LQVWLWXWLRQV�RI�KLJKHU�HGXFDWLRQ�µ��,G��

���������������7KLV�LQFOXGHG�D������UHSRUW�LVVXHG�E\�D�FRPPLWWHH�RQ�IUHH�

VSHHFK�DW�WKH�8QLYHUVLW\�RI�&KLFDJR�LQGLFDWLQJ�WKDW�´DOO�PHPEHUV�RI�WKH�

8QLYHUVLW\� FRPPXQLW\µ� PXVW� EH� JXDUDQWHHG� ´WKH� EURDGHVW� SRVVLEOH�

ODWLWXGH� WR� VSHDN�� ZULWH�� OLVWHQ�� FKDOOHQJH�� DQG� OHDUQ�µ� � 5HSRUW� RI� WKH�

&RPPLWWHH� RQ� )UHHGRP� RI� ([SUHVVLRQ�� 8QLY�� RI� &KL�� �-XO\� ��������

$GGLWLRQDOO\��´GHEDWH�RU�GHOLEHUDWLRQ�PD\�QRW�EH�VXSSUHVVHG�EHFDXVH�WKH�

LGHDV� SXW� IRUWK� DUH� WKRXJKW� E\� VRPH� RU� HYHQ� E\�PRVW�PHPEHUV� RI� WKH�

8QLYHUVLW\� FRPPXQLW\� WR� EH� RIIHQVLYH�� XQZLVH�� LPPRUDO�� RU� ZURQJ�

KHDGHG�µ� � ,G�� � 0HPEHUV� RI� WKH� FDPSXV� FRPPXQLW\� PXVW� WKHQ� PDNH�

MXGJPHQWV�IRU�WKHPVHOYHV�DQG�´DFW�RQ�WKRVH�MXGJPHQWV�QRW�E\�VHHNLQJ�WR�

VXSSUHVV�VSHHFK��EXW�E\�RSHQO\�DQG�YLJRURXVO\�FRQWHVWLQJ�WKH�LGHDV�WKDW�

WKH\�RSSRVH�µ��,G��

0HDQW�WR�DYRLG�WKH�VLWXDWLRQV�VHHQ�RQ�RWKHU�FROOHJH�FDPSXVHV��WKH�

$FW�LV�SXUSRVHIXOO\�GHVLJQHG�´WR�HQVXUH�WKH�IXOOHVW�GHJUHH�RI�LQWHOOHFWXDO�



and academic freedom and free expression.” Ala. Code § 16-68-1(5). The 

statute accomplishes this in large part by prohibiting speech zones and 

designating the outdoor campus space as being available for spontaneous 

speech. Id. § 16-68-3(a)(8—4). This is in line with the explicit goal of the 

Act to cultivate an environment of free speech that fosters the intellectual 

and social growth of Alabama’s college students rather than stymies it 

See id. § 16-68-3(a)(1—2) 

II. The CFSA Does Not Allow The Speech Limitations 

Found In The University’s Policy Here 

As made clear in the text of the Act, the CFSA is meant to allow for 

“spontaneous|]” speech in any outdoor location. Id. § 16-68-3(a)(8) 

Indeed, the statute was specifically drafted to prevent prohibitions on 

protected expressive activities that take place outdoors. Id. § 16-68 

3(a)(4). In keeping with the goal of ensuring that speech is heard rather 

than silenced, the CFSA prohibits members of the campus community 

from “engag[ing] in conduct that materially and substantially disrupts 

another person’s protected expressive activity or infringes on the rights 

of others to engage in or listen to a protected expressive activity.” Id 

§ 16-68-3(a)(6).. Finally, any time/place/manner restrictions that a 

university does put in place must be “narrowly tailored to serve a 
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DQG�DFDGHPLF�IUHHGRP�DQG�IUHH�H[SUHVVLRQ�µ��$OD��&RGH����������������7KH�

VWDWXWH�DFFRPSOLVKHV�WKLV�LQ�ODUJH�SDUW�E\�SURKLELWLQJ�VSHHFK�]RQHV�DQG�

GHVLJQDWLQJ�WKH�RXWGRRU�FDPSXV�VSDFH�DV�EHLQJ�DYDLODEOH�IRU�VSRQWDQHRXV�

VSHHFK���,G������������D���²�����7KLV�LV�LQ�OLQH�ZLWK�WKH�H[SOLFLW�JRDO�RI�WKH�

$FW�WR�FXOWLYDWH�DQ�HQYLURQPHQW�RI�IUHH�VSHHFK�WKDW�IRVWHUV�WKH�LQWHOOHFWXDO�

DQG�VRFLDO�JURZWK�RI�$ODEDPD·V�FROOHJH�VWXGHQWV�UDWKHU�WKDQ�VW\PLHV�LW���

6HH�LG������������D���²����

,,�� 7KH� &)6$� 'RHV� 1RW� $OORZ� 7KH� 6SHHFK� /LPLWDWLRQV�
)RXQG�,Q�7KH�8QLYHUVLW\·V�3ROLF\�+HUH��

�
$V�PDGH�FOHDU�LQ�WKH�WH[W�RI�WKH�$FW��WKH�&)6$�LV�PHDQW�WR�DOORZ�IRU�

´VSRQWDQHRXV>@µ� VSHHFK� LQ� DQ\� RXWGRRU� ORFDWLRQ�� � ,G�� ����������D�������

,QGHHG�� WKH� VWDWXWH�ZDV� VSHFLILFDOO\�GUDIWHG� WR� SUHYHQW�SURKLELWLRQV�RQ�

SURWHFWHG� H[SUHVVLYH� DFWLYLWLHV� WKDW� WDNH� SODFH� RXWGRRUV�� � ,G�� ��������

��D�������,Q�NHHSLQJ�ZLWK�WKH�JRDO�RI�HQVXULQJ�WKDW�VSHHFK�LV�KHDUG�UDWKHU�

WKDQ�VLOHQFHG�� WKH�&)6$�SURKLELWV�PHPEHUV�RI� WKH�FDPSXV�FRPPXQLW\�

IURP�´HQJDJ>LQJ@� LQ�FRQGXFW� WKDW�PDWHULDOO\�DQG�VXEVWDQWLDOO\�GLVUXSWV�

DQRWKHU�SHUVRQ·V�SURWHFWHG�H[SUHVVLYH�DFWLYLW\�RU�LQIULQJHV�RQ�WKH�ULJKWV�

RI�RWKHUV�WR�HQJDJH�LQ�RU� OLVWHQ�WR�D�SURWHFWHG�H[SUHVVLYH�DFWLYLW\�µ� �,G��

����������D������ � )LQDOO\�� DQ\� WLPH�SODFH�PDQQHU� UHVWULFWLRQV� WKDW� D�

XQLYHUVLW\� GRHV� SXW� LQ� SODFH� PXVW� EH� ´QDUURZO\� WDLORUHG� WR� VHUYH� D�



significant institutional interest” (in addition to being content/viewpoint 

neutral and providing alternative means of communication). Id. § 16-68 

3(a)(7) 

In response to the passage of the CFSA, the University of Alabama 

in Huntsville not only retained its three-business-day notice requirement 

for students to speak in outdoor areas of campus, it added zones for so 

called “spontaneous” speech—i.e., only speech “prompted by news or 

affairs.” Complaint §§ 72, 82; Circuit Court Opn. at 5. These areas are 

necessary, according to the school, because using other parts of the 

campus for spontaneous free speech would “risk interfering with the 

educational mission of the University or other[s’] right to engage in free 

expression.” Circuit Court Opn. at 5. The University’s policy allows 

students to engage in “spontaneous” expression outside of those zones, 

but only if they make “an expedited request [requiring] twenty-four 

(24) hours’ notice.” Circuit Court Opn. at 5 

It is clear, then, that the text of the CFSA is directly at odds with 

the University’s policy. Indeed, the policy is 180 degrees from the 

Legislature’s express protection of speech to the fullest extent possible in 

order to promote the University’s mission of discovery and dissemination 
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VLJQLILFDQW�LQVWLWXWLRQDO�LQWHUHVWµ��LQ�DGGLWLRQ�WR�EHLQJ�FRQWHQW�YLHZSRLQW�

QHXWUDO�DQG�SURYLGLQJ�DOWHUQDWLYH�PHDQV�RI�FRPPXQLFDWLRQ����,G����������

��D������

,Q�UHVSRQVH�WR�WKH�SDVVDJH�RI�WKH�&)6$��WKH�8QLYHUVLW\�RI�$ODEDPD�

LQ�+XQWVYLOOH�QRW�RQO\�UHWDLQHG�LWV�WKUHH�EXVLQHVV�GD\�QRWLFH�UHTXLUHPHQW�

IRU�VWXGHQWV�WR�VSHDN�LQ�RXWGRRU�DUHDV�RI�FDPSXV��LW�DGGHG�]RQHV�IRU�VR�

FDOOHG� ´VSRQWDQHRXVµ� VSHHFK³L�H��� RQO\� VSHHFK� ´SURPSWHG� E\� QHZV� RU�

DIIDLUV�µ��&RPSODLQW������������&LUFXLW�&RXUW�2SQ��DW�����7KHVH�DUHDV�DUH�

QHFHVVDU\�� DFFRUGLQJ� WR� WKH� VFKRRO�� EHFDXVH� XVLQJ� RWKHU� SDUWV� RI� WKH�

FDPSXV� IRU� VSRQWDQHRXV� IUHH� VSHHFK� ZRXOG� ´ULVN� LQWHUIHULQJ� ZLWK� WKH�

HGXFDWLRQDO�PLVVLRQ�RI�WKH�8QLYHUVLW\�RU�RWKHU>V·@�ULJKW�WR�HQJDJH�LQ�IUHH�

H[SUHVVLRQ�µ� � &LUFXLW� &RXUW� 2SQ�� DW� ��� � 7KH�8QLYHUVLW\·V� SROLF\� DOORZV�

VWXGHQWV�WR�HQJDJH� LQ�´VSRQWDQHRXVµ�H[SUHVVLRQ�RXWVLGH�RI�WKRVH�]RQHV��

EXW�RQO\�LI�WKH\�PDNH�´DQ�H[SHGLWHG�UHTXHVW�������>UHTXLULQJ@�WZHQW\�IRXU�

�����KRXUV·�QRWLFH�µ��&LUFXLW�&RXUW�2SQ��DW����

,W�LV�FOHDU��WKHQ��WKDW�WKH�WH[W�RI�WKH�&)6$�LV�GLUHFWO\�DW�RGGV�ZLWK�

WKH� 8QLYHUVLW\·V� SROLF\�� � ,QGHHG�� WKH� SROLF\� LV� ���� GHJUHHV� IURP� WKH�

/HJLVODWXUH·V�H[SUHVV�SURWHFWLRQ�RI�VSHHFK�WR�WKH�IXOOHVW�H[WHQW�SRVVLEOH�LQ�

RUGHU�WR�SURPRWH�WKH�8QLYHUVLW\·V�PLVVLRQ�RI�GLVFRYHU\�DQG�GLVVHPLQDWLRQ�



of knowledge. Ala. Code § 16-68-3(a)(1). To reconcile that text, the 

Circuit Court focused primarily on the University’s responsibility to 

prevent anyone’s speech rights (speaking or listening) from being 

infringed. Circuit Court Opn. at 8. The court assumed that Plaintiffs’ 

interpretation would prevent the University from complying with both 

§ 16-68-3(a)(4) and § 16-68-3(a)(6). Circuit Court Opn. at 8 

But such a conflict need not be presumed. If a group holds an event 

in “a location that has been reserved for that protected expressive 

activity,” there is no reason to assume that should be anything other than 

an indoor location under the Act (since outdoor locations must be 

available for spontaneous speech). Compare Ala. Code § 16-68-3(a)(6), 

with id. § 16-68-3(a)(8) And even under the Circuit Court’s 

interpretation, if an outdoor location has not been reserved, it should 

remain—according § 16-68-3(a)(4)—open for spontaneous speech. Thus 

the Circuit Court’s own reading cannot justify a policy that specifically 

violates the portions of the statute indicating that all outdoor areas on 

campus should remain open for spontaneous speech and that the school 

should not create speech zones. Moreover, allowing standing speech 

zones would also create a conflict with § 16-68-3(a)(7) since the constant 
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RI� NQRZOHGJH�� � $OD�� &RGH� ����������D������ � 7R� UHFRQFLOH� WKDW� WH[W�� WKH�

&LUFXLW� &RXUW� IRFXVHG� SULPDULO\� RQ� WKH� 8QLYHUVLW\·V� UHVSRQVLELOLW\� WR�

SUHYHQW� DQ\RQH·V� VSHHFK� ULJKWV� �VSHDNLQJ� RU� OLVWHQLQJ�� IURP� EHLQJ�

LQIULQJHG���&LUFXLW�&RXUW�2SQ��DW�����7KH�FRXUW�DVVXPHG�WKDW�3ODLQWLIIV·�

LQWHUSUHWDWLRQ�ZRXOG�SUHYHQW�WKH�8QLYHUVLW\� IURP�FRPSO\LQJ�ZLWK�ERWK�

����������D�����DQG�����������D�������&LUFXLW�&RXUW�2SQ��DW����

%XW�VXFK�D�FRQIOLFW�QHHG�QRW�EH�SUHVXPHG���,I�D�JURXS�KROGV�DQ�HYHQW�

LQ� ´D� ORFDWLRQ� WKDW� KDV� EHHQ� UHVHUYHG� IRU� WKDW� SURWHFWHG� H[SUHVVLYH�

DFWLYLW\�µ�WKHUH�LV�QR�UHDVRQ�WR�DVVXPH�WKDW�VKRXOG�EH�DQ\WKLQJ�RWKHU�WKDQ�

DQ� LQGRRU� ORFDWLRQ� XQGHU� WKH� $FW� �VLQFH� RXWGRRU� ORFDWLRQV� PXVW� EH�

DYDLODEOH� IRU�VSRQWDQHRXV� VSHHFK��� �&RPSDUH�$OD��&RGH�����������D������

ZLWK� LG�� ����������D������ � $QG� HYHQ� XQGHU� WKH� &LUFXLW� &RXUW·V�

LQWHUSUHWDWLRQ�� LI� DQ� RXWGRRU� ORFDWLRQ� KDV� QRW� EHHQ� UHVHUYHG�� LW� VKRXOG�

UHPDLQ³DFFRUGLQJ�����������D����³RSHQ�IRU�VSRQWDQHRXV�VSHHFK���7KXV�

WKH�&LUFXLW�&RXUW·V�RZQ�UHDGLQJ�FDQQRW�MXVWLI\�D�SROLF\�WKDW�VSHFLILFDOO\�

YLRODWHV�WKH�SRUWLRQV�RI�WKH�VWDWXWH�LQGLFDWLQJ�WKDW�DOO�RXWGRRU�DUHDV�RQ�

FDPSXV�VKRXOG�UHPDLQ�RSHQ�IRU�VSRQWDQHRXV�VSHHFK�DQG�WKDW�WKH�VFKRRO�

VKRXOG� QRW� FUHDWH� VSHHFK� ]RQHV�� � 0RUHRYHU�� DOORZLQJ� VWDQGLQJ� VSHHFK�

]RQHV�ZRXOG�DOVR�FUHDWH�D�FRQIOLFW�ZLWK�����������D�����VLQFH�WKH�FRQVWDQW�



existence of such time/manner/place restrictions cannot qualify as 

satisfying the narrow tailoring required by the Legislature. The 

University cannot continue to place the burden on speakers to justify 

their ability to speak in any outdoor space when the Legislature 

specifically removed that impediment to spontaneous speech in any 

outdoor area 

In short, reading the statute as a whole—as the Circuit Court 

recognized should be done, Ex parte Lambert, 199 So.3d 761, 766 (Ala 

2015)—reveals that all of the portions of the CFSA may be reconciled. It 

merely requires that a university: (1) not create speech zones; and (2) not 

infringe on students’ ability to speak spontaneously in any outdoor space 

CONCLUSION 

The Circuit Court should be reversed 

Respectfully submitted 

/s/ Bryan M. Taylor 

Bryan M. Taylor 

BACHUS, BROM & TAYLOR LLC 
3125 Blue Lake Dr., Ste. 101 

Birmingham, Alabama 352438 

(334) 595-9650 

btaylor@bachusbrom.com 

Counsel for Amici Curiae 
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H[LVWHQFH� RI� VXFK� WLPH�PDQQHU�SODFH� UHVWULFWLRQV� FDQQRW� TXDOLI\� DV�

VDWLVI\LQJ� WKH� QDUURZ� WDLORULQJ� UHTXLUHG� E\� WKH� /HJLVODWXUH�� � 7KH�

8QLYHUVLW\� FDQQRW� FRQWLQXH� WR� SODFH� WKH� EXUGHQ� RQ� VSHDNHUV� WR� MXVWLI\�

WKHLU� DELOLW\� WR� VSHDN� LQ� DQ\� RXWGRRU� VSDFH� ZKHQ� WKH� /HJLVODWXUH�

VSHFLILFDOO\� UHPRYHG� WKDW� LPSHGLPHQW� WR� VSRQWDQHRXV� VSHHFK� LQ� DQ\�

RXWGRRU�DUHD��

,Q� VKRUW�� UHDGLQJ� WKH� VWDWXWH� DV� D� ZKROH³DV� WKH� &LUFXLW� &RXUW�

UHFRJQL]HG�VKRXOG�EH�GRQH��([�SDUWH�/DPEHUW������6R��G�����������$OD��

�����³UHYHDOV�WKDW�DOO�RI�WKH�SRUWLRQV�RI�WKH�&)6$�PD\�EH�UHFRQFLOHG���,W�

PHUHO\�UHTXLUHV�WKDW�D�XQLYHUVLW\������QRW�FUHDWH�VSHHFK�]RQHV��DQG�����QRW�

LQIULQJH�RQ�VWXGHQWV·�DELOLW\�WR�VSHDN�VSRQWDQHRXVO\�LQ�DQ\�RXWGRRU�VSDFH��

&21&/86,21�

� 7KH�&LUFXLW�&RXUW�VKRXOG�EH�UHYHUVHG��

� � � � � � � 5HVSHFWIXOO\�VXEPLWWHG��

� � � � � � � �V��%U\DQ�0��7D\ORU� � �
%U\DQ�0��7D\ORU�

� � � � � � � %$&+86��%520�	�7$</25�//&�
�����%OXH�/DNH�'U���6WH������

� � � � � � � %LUPLQJKDP��$ODEDPD��������
� � � � � � � ���������������
� � � � � � � EWD\ORU#EDFKXVEURP�FRP�
�

&RXQVHO�IRU�$PLFL�&XULDH�
� �



�

���

&(57,),&$7(�2)�&203/,$1&(�

3XUVXDQW�WR�$5$3����D�������,�KHUHE\�FHUWLI\�WKDW�WKDW�WKH�IRUHJRLQJ�

GRFXPHQW�FRPSOLHV�ZLWK�WKH� IRQW�DQG�ZRUG� OLPLWV�RI�$5$3����G��� �7KH�

EULHI� FRQWDLQV� ����� ZRUGV�� DFFRUGLQJ� WR� WKH� ZRUG� SURFHVVLQJ� VRIWZDUH�

XVHG�WR�ZULWH�WKH�EULHI��DQG�WKH�EULHI�LV�W\SHG�LQ�&HQWXU\�6FKRROERRN�ZLWK�

���SRLQW�IRQW��

�

�V��%U\DQ�0��7D\ORU�
&RXQVHO�IRU�$PLFL�&XULDH�

�

� �
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APPENDIX A 
 

LIST OF AMICI CURIAE—ALABAMA STATE LEGISLATORS 

 

REPRESENTATIVES: 

• Representative Mike Ball 
• Representative Danny Crawford 
• Representative Bob Fincher 
• Representative Tommy Hanes 
• Representative Mike Holmes 
• Representative Jamie Kiel 
• Representative Arnold Mooney 
• Representative Ed Oliver 
• Representative Ivan Smith 
• Representative Andrew Sorrell 
• Representative Tim Wadsworth 
• Representative Ritchie Whorton 

SENATORS: 

• Senator Arthur Orr 
• Senator David Sessions 
• Senator Shay Shelnutt 
• Senator Larry Stutts 


