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INTRODUCTION 

This Court will issue an order of superintending control when “a lower court 

exceeded its jurisdiction, acted in a manner inconsistent with its jurisdiction, or 

[otherwise] failed to proceed according to law.” In re Credit Acceptance Corp, 273 

Mich App 594, 598; 733 NW2d 65, 68 (2007). This case is a paradigm for such an 

order and this Court’s immediate intervention. 

As explained in the Complaint for superintending control, the trial court 

enjoined MCL 750.14, a law that has protected innocent, unborn life in the State for 

more than 90 years, both before and after ratification of Michigan’s 1963 Constitu-

tion. But that’s not the extraordinary part. The trial court issued its order despite: 

• The absence of jurisdiction where, immediately after the underlying 
lawsuit’s filing, Defendant Attorney General Dana Nessel announced she 
would not defend the law, meaning there were no adverse parties. 

• Plaintiffs’ lack of standing where, given Defendant Attorney General 
Dana Nessel’s promise that she would never enforce MCL 750.14 against 
Plaintiffs or anyone else, there was no actual controversy. 

• A lack of ripeness, again where there was no threat of enforcement by 
Defendant Attorney General Dana Nessel against Plaintiffs. 

• A case that was moot in every possible way, where this is a pretend 
controversy, and a judgment against Defendant Attorney General Dana 
Nessel will have no practical effect vis-à-vis Plaintiffs. 

• The absence of any facts that would allow the trial court to fashion a legal 
ruling in the first instance. 

• And the existence of this Court’s binding decision in Mahaffey v Attorney 
General, 222 Mich App 325, 332; 564 NW2d 104, 108 (1997), which 
rejected any right to abortion in Michigan’s Constitution based on bodily 
autonomy or integrity, the very ground the trial court used to enter its 
injunction order.  
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There’s more. The trial court’s order purports to bind the county prosecutors 

who bring this Complaint for superintending control, even though they are not 

parties to this lawsuit. And the trial-court judge declined to recuse herself even 

though she (1) litigated the Mahaffey case on behalf of Plaintiff Planned Parenthood 

while working for the ACLU, the same attorneys who represent Planned Parent-

hood in these proceedings, and (2) continues to make annual contributions to 

Planned Parenthood, indirectly subsidizing the very litigation she is deciding. The 

trial-court judge did not even file a response to the Complaint for superintending 

control on her own behalf but relied on her former law firm and former client to do 

so, despite this Court’s order that “Defendant” file an answer. If these circum-

stances do not constitute a lower court that “exceeded its jurisdiction, acted in a 

manner inconsistent with its jurisdiction, or [otherwise] failed to proceed according 

to law,” In re Credit Acceptance Corp, 273 Mich App at 598, then this Court may as 

well abolish the writ of superintending control altogether. 

Planned Parenthood’s arguments in opposition to superintending control do 

not withstand scrutiny and will be addressed seriatim below. But there is one 

development that warrants early discussion. On the last possible day before the 

trial court’s improper order became unappealable, the Michigan Senate and House 

were forced to seek intervention and reconsideration of that ruling. As explained in 

the Legislature’s amici brief here, that development does not affect the propriety of 

this Court’s superintending control because the trial court still acted without juris-

diction, and the Legislature has no desire to litigate a case by compulsion. Accord-

ingly, the writ should be granted and the underlying case dismissed. 
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ARGUMENT 

I. Plaintiffs’ standing to file a complaint for order of superintending 
control is clear-cut and certain. 

 
Planned Parenthood expends little energy defending the merits of the Court 

of Claims’s actions and much time attacking Plaintiffs’ standing. Answer, pp 3–9. 

Planned Parenthood’s concerns are unfounded. Plaintiffs’ standing is clear-cut and 

certain. As the complaint for order of superintending control explains, it is Planned 

Parenthood who lacked standing to file the underlying declaratory judgment action 

because there is no actual controversy, just a mock and hypothetical future one 

based on multiple contingencies. Compl, pp 27–30. 

Planned Parenthood admits that Prosecutors Jarzynka and Becker are 

“arguably aggrieved by the underlying preliminary injunction, which enjoined them 

from enforcing MCL 750.14.” Answer, p 5. Planned Parenthood does not meaning-

fully contest their standing. Nor could it. As they are apparently subject to the 

Court of Claims’s unlawful preliminary injunction, Prosecutors Jarzynka and 

Becker have “‘suffered a concrete and particularized injury’” that is caused by “‘the 

actions of the trial court.’” League of Women Voters of Mich v Secretary of State, 506 

Mich 561, 578; 957 NW2d 731 (2020) (League of Women Voters II) (quoting 

Federated Ins Co v Oakland Cty Road Comm’n, 475 Mich 286, 291–92; 715 NW2d 

846 (2006)).1  

                                                 
1 Planned Parenthood says the Prosecutors should have intervened as defendants in 
the Court of Claims. Answer, p 7 n5. But the only parties that can intervene as 
defendants in that court are “the state or any of its departments or officers,” MCL 
600.6419; Council of Orgs & Others for Ed About Parochiaid v Michigan, 321 Mich 
App 456, 467–470; 909 NW2d 449 (2017). No court has ever held that a county 
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Viewed through a slightly different lens, Prosecutors Jarzynka and Becker 

have “shown . . .  facts whereby [they] were injured” because they are apparently 

subject to the Court of Claims’s unlawful preliminary injunction. Beer v City of 

Fraser Civil Ser Comm’n, 127 Mich App 239, 243; 338 NW2d 197 (1983). And that 

gives them “standing to bring a complaint for superintending control.” Id. 

Because Prosecutors Jarzynka and Becker have standing, this Court has 

jurisdiction to rule on the complaint for order of superintending control. No need 

exists for Right to Life of Michigan and the Michigan Catholic Conference to show 

independent standing. That “at least one [Plaintiff] has standing” is enough. Dodak 

v State Admin Bd, 441 Mich 547, 551; 495 NW2d 539 (1993); accord id. at 561. This 

Court “need not consider whether [all Plaintiffs] have standing” to “challenge the 

lower court[’s] decisions.” Horne v Flores, 557 US 433, 446; 129 S Ct 2579 (2009).  

Even in federal court, where stricter standing rules apply, only “one plaintiff 

must have standing to seek each form of relief requested in the complaint.” Town of 

Chester v Laroe Estates, 137 S Ct 1645, 1651 (2017). Independent standing is only 

required when a co-plaintiff “seeks additional relief beyond that which the plaintiff 

requests.” Id. And here, Prosecutors Jarzynka and Becker, Right to Life of Michi-

gan, and the Michigan Catholic Conference all seek the same relief—dismissal of 

the case for lack of jurisdiction, or (at the least) vacating the preliminary injunction 

and ordering the trial-court judge’s recusal. There is no need for Right to Life of 

                                                 
official is a “state” officer for purposes of Court of Claims jurisdiction. What’s more, 
nothing compels the Prosecutors to seek intervention when a writ of superintending 
control is an appropriate remedy. 
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Michigan and the Michigan Catholic Conference to prove their independent 

standing. Id.; accord Little Sisters of the Poor Saints Peter & Paul Home v 

Pennsylvania, 140 S Ct 2367, 2379 n6 (2020). 

Even so, Planned Parenthood is wrong to say that Right to Life of Michigan 

and the Michigan Catholic Conference “are not aggrieved by the preliminary 

injunction.” Answer, p 3. They certainly are.  

In fact, Right to Life of Michigan and the Michigan Catholic Conference are 

the only parties who have moved to intervene to defend MCL 750.14’s constitution-

ality in the (actually adverse) actions Governor Whitmer filed against several 

county prosecutors. 5/4/2022 Proposed Intervenors Right to Life of Mich & Mich 

Catholic Conference’s Mot to Intervene, Whitmer v Linderman, Oakland Cnty Cir 

Ct No 22-193498-CZ; 4/22/22 Proposed Intervenors Right to Life of Mich & Mich 

Catholic Conference’s Mot to Intervene, In re Executive Message, Mich S Ct. No 

164256.  

So far, those motions have not been decided based—in large part—on the 

Court of Claims’s preliminary injunction, which the Supreme Court has suggested 

may preempt the Governor’s lawsuit altogether, which in turn led the Circuit Court 

to stay its case pending further Supreme Court action. 5/20/22 Mich S Ct Order, 

pp 1–2 (directing the Governor and other interested parties to address “whether the 

Court of Claims’ grant of a preliminary injunction . . . resolves any need for [the] 

Court” to rule on the Governor’s certification request and noting that Right to Life 

of Michigan and the Michigan Catholic Conference’s “motion to intervene . . . 

remain[s] pending” without decision); 5/24/22 Oakland Cnty Cir Ct Order at 1 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM



6 
SHRR\5554261v1 

(adjourning “Proposed Intervenors’ motion pending resolution of the Michigan 

Supreme Court’s recent [briefing] directives”).  

If this Court vacates the Court of Claims’s preliminary injunction—and it 

should—then Right to Life of Michigan and the Michigan Catholic Conference are 

substantially more likely to obtain intervention in Governor Whitmer’s actions and 

with it, the ability to defend MCL 750.14’s constitutionality in an adverse proceed-

ing. That they have been unable to do so thus far—after months of litigation and 

filing two motions to intervene and a proposed answer to Governor Whitmer’s 

complaint—is mainly due to the Court of Claims’s injunction order. In short, the 

Court of Claims’s actions have caused Right to Life of Michigan and the Michigan 

Catholic Conference to “‘suffer[ ] a concrete and particularized injury.’” League of 

Women Voters II, 506 Mich at 578 (quoting Federated Ins Co, 475 Mich at 291). So 

they have standing in their own right. 

Planned Parenthood also contends that Right to Life of Michigan and the 

Michigan Catholic Conference “lack any cognizable interest separate from that of 

the public at large, in the question of whether [MCL 750.14] can or cannot be 

enforced.” Answer, p 3. But that goes to the merits of Right to Life of Michigan and 

the Michigan Catholic Conference’s intervention motions and not the harm caused 

to them by the Court of Claims’ improper injunction order, which is the Supreme 

Court and Court of Claims’s refusal to even consider the merits of their motions to 

intervene. 

Independently, Right to Life of Michigan and the Michigan Catholic Confer-

ence have a unique and cognizable interest in the validity and enforcement of 
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Michigan’s pro-life laws, many of which they have shepherded into existence or 

defended in court. They have described those efforts in the Supreme Court reply 

supporting their motion to intervene and will not repeat them here. 5/10/22 Pro-

posed Intervenors Right to Life of Mich & Mich Catholic Conference’s Reply in Supp 

of Mot to Intervene at 3–4, In re Executive Message, Mich S Ct No 164256, Exhibit 

A. 

The state constitutional right to abortion that Planned Parenthood, the 

Attorney General, and the Court of Claims collectively conjured out of thin air in 

this non-adverse, non-justiciable case threatens not just MCL 750.14, but all of 

Michigan’s pro-life laws, including those that Right to Life of Michigan and the 

Michigan Catholic Conference have worked diligently to enact and defend. Id. In 

fact, Planned Parenthood’s complaint makes this threat plain: it seeks to 

permanently enjoin any prosecutor in the state “from enforcing or giving effect to 

MCL 750.14 and any other Michigan statute or regulation to the extent that it 

prohibits abortion.” V Compl, p 35, Planned Parenthood v Attorney General, Ct of 

Claims No 22-000044-MM (emphasis added).  

Right to Life of Michigan and the Michigan Catholic Conference’s interests in 

upholding state laws that protect innocent, unborn life are second to none. Their 

unique interest in this action—and in nullifying the Court of Claims’s unlawful 

order, which creates a state constitutional right to abortion—is clear. And the 

strength of that “interest in the outcome” ensures the “sincere and vigorous 

advocacy . . . [necessary] to confer standing.” Beer, 127 Mich App at 243–44.   
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Because Planned Parenthood’s standing arguments all lack merit, this Court 

should reach the merits of Plaintiffs’ request for an order of superintending control 

and dismissal of the underlying action. 

II. Planned Parenthood does not disprove the Court of Claims’s clear 
duty to dismiss the case and violation of law in gainsaying Mahaffey. 
 
A. The lack of adversity between the parties is undisputed. 

 
Planned Parenthood admits there was no adversity between the parties and that 

there was no adversarial hearing or briefing by the parties regarding whether the 

Michigan Constitution creates a right to abortion before the Court of Claims found 

that a right exists and issued a preliminary injunction barring every prosecutor in 

the state from enforcing MCL 750.14. Answer, pp 2–4. Of course, Planned 

Parenthood has no choice but to concede a lack of adversity between the parties 

after admitting below that there had been no “adversarial briefing process where 

legal arguments on both sides of a constitutional issue are presented.” 5/6/22 Pl’s 

Reply to Def’s Resp to Pls’ Motion for Prelim Inj, p 9, Planned Parenthood v 

Attorney General, Court of Claims No 22-000044-MM. Yet Planned Parenthood 

urged the Court of Claims to move full speed ahead and issue a preliminary 

injunction anyway. Id. at 12. 

Now that the parties’ lack of adversity is before this Court, Planned Parent-

hood claims adverse briefing due to a seven-page amicus brief filed by two 

obstetricians-gynecologists, the substance of which the Court of Claims’ order 

ignored altogether. Answer, pp 2–4 & Ex 1. Planned Parenthood does so even 

though the proceedings below were exemplified by the Court of Claims’ sidelining of 
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amici and refusal to allow them to participate in any meaningful way, including by 

excluding anyone who opposed Planned Parenthood’s legal arguments from an April 

20, 2022, status conference and ejecting amici’s counsel John Bursch. 

At that status conference, Planned Parenthood now reveals that the non-

adverse parties colluded not only to waive a public hearing on the merits of its 

preliminary-injunction motion, Compl, p 11, but also stipulated that the trial-court 

judge “should not be disqualified,” Answer, p 14, presumably because Planned 

Parenthood and Attorney General Nessel both wanted a former Planned Parent-

hood attorney to decide whether to make up a right to abortion in Michigan’s 

Constitution—28 years after the trial-court judge unsuccessfully tried to do so as an 

advocate in Mahaffey. This is the epitome of both a lack of adverse parties and the 

appearance of a lack of judicial impartiality. Amici, no matter how able, cannot 

make up for the deficit in adversity between the parties, especially when the trial 

court ignores and excludes them. 

There is no serious argument that the two obstetricians-gynecologists’ amicus 

brief, however valuable, can substitute for a lack of adversity between the parties, 

which would have naturally resulted in the parties offering adversarial briefing and 

argument on the merits. Importantly, the Court of Claims would have been 

obligated to consider and address arguments raised by a party, whereas it felt free 

to ignore and exclude amici Right to Life of Michigan, the Michigan Catholic 

Conference, and two obstetricians-gynecologists. 

Notably, the Court of Claims did not appoint an amicus to brief and argue 

that there is no right to abortion in the Michigan Constitution, giving that amicus 
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party-like status. And the Attorney General admitted (correctly) that doing so 

would still not solve the lack of adversity or actual controversy at the outset of 

Planned Parenthood’s case. 5/5/22 Def’s Resp to Pls’ Mot for Prelim Inj at 10 n5, 

Planned Parenthood v Attorney General, Ct. of Claims No 22-000044-MM (citing 

League of Women Voters of Mich v Secretary of State, 506 Mich 905; 948 NW2d 70 

(2020) (League of Women Voters I) (VIVIANO, J., concurring)). 

Nor is the lack of adverse briefing and argument by the parties below the 

only jurisdictional problem, as Planned Parenthood imagines. Answer, pp 2–4. If 

adversity had existed between the parties, the Court of Claims proceedings would 

have traveled an entirely different path. An adverse defendant would have: 

• Filed a motion to dismiss, as opposed to agreeing with Planned 
Parenthood that “[t]he legal issues in this case are important.”  5/5/22 
Def’s Resp to Pls’ Mot for Prelim Inj, p 10, Planned Parenthood v Attorney 
General, Ct of Claims No 22-000044-MM.  

• Refused to offer Planned Parenthood advice on how to create adversity 
and ensure a “defensible result” that was desired by both parties. Id. 

• Demanded a public hearing on the preliminary-injunction motion, instead 
of stipulating with Planned Parenthood that no public hearing was neces-
sary, even though neither party defended MCL 750.14’s constitutionality 
on the merits. Compl, p 11. 

• Filed a motion for recusal, rather than ignoring the objective appearance 
of impropriety caused by the trial-court judge presiding over this action 
and writing around the precedent she litigated and lost on behalf of the 
plaintiff (Mahaffey) and furtively stipulating with Planned Parenthood 
that she “should not be disqualified.” Answer, p 14. 

• And appealed the Court of Claims’s preliminary injunction ruling in place 
of the defendant trumpeting her defeat, refusing to appeal, and seeking to 
insulate the Court of Claims’ order from this Court’s review. Compl, p 22. 

Though Planned Parenthood cites United States v Windsor, 570 US 744; 133 S Ct 

2675 (2013), and League of Women Voters of Michigan v Secretary of State, 333 Mich 
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App 1; 959 NW2d 1 (2020), in support of adversity (without explanation), neither of 

those cases is remotely similar to this one. Answer, p 10.  

Planned Parenthood does not respond to Plaintiffs’ detailed explanation that 

the non-adverse defendant in Windsor (i.e., the United States) refused to give its 

legal agreement with the plaintiff (i.e., Windsor) any practical effect and refused to 

refund the estate taxes both parties agreed should not have been paid. Compl, p 18. 

There was adversity and an actual controversy because the plaintiff was financially 

harmed, the defendant refused to remedy that harm in any real-world way, and 

intervenors (i.e., the Bipartisan Legal Advisory Group of the House of Representa-

tives) supplied the opposing legal arguments that the defendant refused to make. 

Windsor, 570 US at 754, 757–59, 761. 

This case is nothing like Windsor. Planned Parenthood and its lead abortion-

ist have suffered no actual harm. No one has threatened to prosecute them; quite 

the opposite, Defendant Attorney General Dana Nessel has given her legal agree-

ment with Planned Parenthood that the Michigan Constitution creates a right to 

abortion and that MCL 750.14 is unconstitutional sweeping real-world effect: she 

refuses to enforce the statute in any circumstance against anyone.  

Because the Court of Claims lacked jurisdiction, the Legislature did not move 

to intervene or present adverse legal arguments on the merits until after the Court 

of Claims issued its preliminary-injunction order. The Legislature did so “on the 

last day for seeking reconsideration—not because it wanted to inject itself into the 

lower court proceedings” but to prevent the order from becoming “appeal proof.” 
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Amici Br. of Mich House of Representatives & Mich Senate, p 2. Not a single factor 

that created adversity or an actual controversy in Windsor is present here. 

Even more inapposite is League of Women Voters because no one raised the 

lack of adversity between the parties, and this Court did not address it. But what 

this Court’s opinion holds is singularly unhelpful to Planned Parenthood’s efforts to 

insert a right to abortion in the Michigan Constitution in a non-adverse case. In no 

uncertain terms, this Court “reject[e]d the ability of an executive-branch official” to 

“effectively declare a properly enacted law to be void by simply conceding the point 

in litigation.” League of Women Voters, 333 Mich App at 11–12. That is exactly what 

the Attorney General and Planned Parenthood have colluded to do here—with the 

Court of Claims’s knowledge and participation. Yet there is one crucial difference: 

the Attorney General here agreed with Right to Life of Michigan and the Michigan 

Catholic Conference (as amici below) that adversity is lacking between the parties, 

and that the Court of Claims therefore lacked jurisdiction. Compl, pp 11–16. If that 

had been the case in League of Women Voters, this Court would likely have 

addressed the lack of adversity and dismissed the case for lack of jurisdiction. 

What’s more, in concurring in the Supreme Court’s refusal to reconsider the 

denial of leave to appeal this Court’s judgment in League of Women Voters, Justice 

Viviano noted the lack of adversity between the parties and explained that courts 

lack jurisdiction when “no honest dispute exists,” “both sides seek the same result,” 

and the litigation is merely “a friendly scrimmage brought to obtain a binding result 

that both sides desire.” League of Women Voters I, 506 Mich at 70–72 (VIVIANO, J., 
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concurring). His opinion in the same case Planned Parenthood cites succinctly 

explains why jurisdiction is lacking here. Answer, p 10. 

Planned Parenthood’s real argument is not that there was meaningful 

adversity between the parties below but that no adversity is needed. It contends 

that any “official-capacity suit” against the state that “challeng[es] the 

constitutionality of a duly enacted state law” is justiciable. Answer, p 10. But if that 

were true, the Supreme Court’s explanation of why adversity and an actual 

controversy existed in Windsor would have been completely unnecessary. So it is 

not clear why Planned Parenthood cites Windsor at all.  

What is clear is that if the defendant in Windsor (i.e., the United States) had 

refused to enforce the Defense of Marriage Act against the plaintiff (i.e., Windsor), 

as the Attorney General refuses to enforce MCL 750.14 against Planned Parent-

hood, the U.S. Supreme Court would have held there was no adversity between the 

parties and no jurisdiction. Windsor, 570 US at 759 (holding that “there is sufficient 

adverseness and an ‘adequate basis for jurisdiction in the fact that the Govern-

ment intended to enforce the challenged law against that party’” (quoting INS v 

Chadha, 462 US 919, 940 n12; 103 S. Ct. 2764 (1983))). 

Nor does Planned Parenthood provide any authority to support its argument 

that there is an official-capacity-suit exception to the settled rule that a justiciable 

declaratory-judgment action must include “an adverse interest necessitating a 

sharpening of the issues raised.” Van Buren Charter Twp v Visteon Corp, 319 Mich 

App 538, 546; 904 NW2d 192 (2017) (emphasis added and quotation omitted); 

accord League of Women Voters I, 606 Mich at 71 (VIVIANO, J., concurring) 
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(recognizing that it is “the parties’ competing interests [that] lead to arguments that 

sharpen the issues”). But see Answer, p 10. 

Planned Parenthood merely proposes a disagreement between the parties on 

the scope of relief, namely, an order enjoining future Attorney Generals, as well as 

current and future county prosecutors, from enforcing MCL 750.14. Answer, pp 10–

11. That is irrelevant to the validity of the Court of Claims’s jurisdiction and 

preliminary-injunction order. What matters is that “[o]n the central legal issue in 

this case, the parties are companions, not opponents” and “this cooperation deprives 

courts of the adversarial back-and-forth required to fully and fairly decide” even 

relatively “small” issues—let alone major questions of vital importance, such as 

whether the Michigan Constitution creates a right to abortion. League of Women 

Voters I, 506 Mich at 72 (VIVIANO, J., concurring).   

At base, Planned Parenthood simply misreads Windsor. Answer, p 10. The 

U.S. Supreme Court’s adversity holding was two-fold. It was not enough that an 

executive official refused “to provide the relief sought.” Windsor, 570 US at 759. 

That same official also had to “continue[ ] to abide by the statute” and, even more 

specifically, “intend[ ] to enforce the challenged law against” the plaintiff for 

sufficient adversity to exist. Id. at 758–59 (quotation omitted).  

In sharp contrast here, Defendant Attorney General refuses to abide by MCL 

750.14 and declines to enforce the statute against Planned Parenthood or anyone 

else. Compl, pp 9–12, 15–16. So adversity between the parties is lacking and the 

only legitimate path for a court to take is dismissing Planned Parenthood’s case for 

lack of jurisdiction. See generally Anway v Grand Rapids Ry Co, 211 Mich 592; 179 
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NW 350 (1920). Because the Court of Claims refused to do so, this Court’s 

intervention is necessary. 

B. Planned Parenthood’s arguments merely confirm that an 
actual, ripe, and non-moot controversy is absent and that it 
lacks standing to file suit. 

 
Planned Parenthood does not directly address standing, ripeness, or mootness—or 

contest any of Plaintiffs’ detailed explanations of why no actual, ripe, and non-moot 

controversy exists. Compl; pp 27–35. And the trial-court judge, the defendant to this 

action, failed to respond to the complaint and this Court’s May 25, 2022, order 

directing her to file an answer, relying instead on her former client, Planned 

Parenthood, to defend her. All this shows that (a) the Court of Claims’s lack of 

jurisdiction is clear, (b) the trial court’s failure to dismiss Planned Parenthood’s 

lawsuit is indefensible, and (c) this Court should immediately issue an order 

directing the Court of Claims to dismiss the case. 

“When considering whether courts may properly exercise judicial power to 

decide an issue, ‘the most critical element’ is the ‘requirement of a genuine case or 

controversy between the parties, one in which there is a real, not a hypothetical, 

dispute.’” LaFontaine Saline Inc v Chrysler Grp LLC, 298 Mich App 576, 589; 828 

NW2d 446 (2012), vacated on other grounds, 496 Mich 26; 852 NW2d 78 (2014). “[A] 

court may not decide moot questions in the guise of giving declaratory relief, 

because moot cases present only abstract questions of law that do not rest upon 

existing facts or rights.” PT Today, Inc v Comm'r of the Office of Fin and Ins 

Services, 270 Mich App 110, 127; 715 NW2d 398 (2006) (emphasis added). “The 

existence of an ‘actual controversy’ is a condition precedent to the invocation of 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM



16 
SHRR\5554261v1 

declaratory relief.” Id. “When there is no actual controversy, the court lacks 

jurisdiction to issue a declaratory judgment.” Van Buren Charter Twp v Visteon 

Corp, 319 Mich App 538, 545; 904 NW2d 192 (2017). This entire case is based upon 

“abstract questions of law,” and none of the rights asserted by Planned Parenthood 

were “existing” at the time it filed its complaint. 

Rather than addressing why the action involves “a present legal controversy, 

not one that is merely hypothetical or anticipated in the future,” League of Women 

Voters II, 506 Mich at 586 (quotation omitted), Planned Parenthood emphasizes its 

suit’s speculative and contingent nature. Planned Parenthood argues that 

“[w]ithout [the Court of Claims’s] injunction, [MCL 750.14] could become 

enforceable when the United States Supreme Court issues its decision in Dobbs v 

Jackson Women’s Health Organization (US Docket No. 19-1392) just weeks or days 

from now.” Answer, p 1 (emphasis added). 

That the U.S. Supreme Court might do something Planned Parenthood does 

not like in the future does not create an actual controversy now. And if the U.S. 

Supreme Court does do something, Michigan courts stand ready to address any 

constitutional issues in an actual dispute with adverse parties. Quite simply, 

“[t]here is no specific circumstance that [Planned Parenthood] claim[s] should be 

different,” either when it filed suit or at present. League of Women Voters II, 506 

Mich at 588. And that shows an actual controversy is missing here. 

As a result, no declaratory judgment is “needed to guide [Planned Parent-

hood’s] future conduct. [Planned Parenthood] only asks for a declaratory judgment 

because it perhaps may be needed in the future should” a series of hypothetical and 
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contingent future events occur. Id. at 586 (emphasis added); accord Compl, pp 28–

32. Planned Parenthood therefore does “not meet the requirements of MCR 2.605, 

[and it does] not have standing.” League of Women Voters II, 506 Mich at 587. 

The Court of Claims action is also unripe for judicial decision and moot, 

jurisdictional factors that are also incorporated into MCR 2.605’s declaratory-

judgment requirements. Id. at 583 n31. No one knows (a) what the final Dobbs 

opinion will say, (b) how it will impact Roe v Wade, 410 US 113; 93 S Ct 705 (1973), 

(c) what limits it will contain, (d) what prosecutors will do in response, or (e) how 

Michigan courts will react. Compl, pp 28–33. Planned Parenthood’s case rests on a 

chain of “hypothetical future events.” Oakland Co v Michigan, 325 Mich App 247, 

265 n 2; 926 NW2d 11 (2018), that “may not occur as anticipated, or may not occur 

at all,” Citizens Protecting Mich Const v Sec of State, 280 Mich App 273, 282; 761 

NW2d 210 (2008). And that is the definition of a case that “is not ripe.” King v Mich 

State Police Dep’t, 303 Mich App 162, 188; 841 NW2d 914 (2013).  

In order for a case to not be moot, there must be an “actual controversy.” 

“Whether a case is moot is a threshold question that we address before reaching the 

substantive issues of a case.” Gleason v Kincaid, 323 Mich App 308, 314; 917 NW2d 

685 (2018) (citation omitted). According to the Supreme Court, ““[i]t is universally 

understood by the bench and bar ... that a moot case is one which seeks to get a 

judgment on a pretended controversy, when in reality there is none, or a decision in 

advance about a right before it has been actually asserted and contested, or a 

judgment upon some matter which, when rendered, for any reason, cannot have any 

practical legal effect upon a then existing controversy. League of Women Voters of 
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Mich v Sec'y of State, 506 Mich 561, 580; 957 NW2d 731 (2020) (citing Anway v 

Grand Rapids R Co, 211 Mich 592, 610; 179 NW 350 (1920)) (emphasis added). 

Planned Parenthood’s case is moot because there is no real-life “controversy” 

regarding MCL 750.14’s scope or enforceability, just a “pretend[ ]” one. League of 

Women Voters II, 506 Mich at 580 (quotations omitted); accord Compl, pp 32–35. 

The limiting constructions imposed by In re Vickers, 371 Mich 114; 123 NW2d 253 

(1963); People v Bricker, 389 Mich 524; 208 NW 172 (1973); and People v Higuera, 

244 Mich App 429; 625 NW2d 444 (2001), are unchanged. No one currently disputes 

them. So the Court of Claims’s injunction has no “practical legal effect” and does no 

real-world work. League of Women Voters II, 506 Mich at 580 (quotation omitted). 

Experience proves this point: after the injunction, nothing in Michigan changed. All 

that Planned Parenthood obtained is “a decision in advance about [an asserted state 

constitutional] right” to abortion. Id. (quotation omitted). 

It is also important to note that to avoid mootness, the “practical legal effect” 

is required to “a then existing controversy.” Id. (emphasis added). It is impossible to 

have a “practical legal effect” on something that does not exist. In Planned 

Parenthood’s case, since no controversy exists, it is impossible for this case to have a 

“practical legal effect” on anything. Arguing that a judgment of this Court may have 

a “practical legal effect” on some controversy in the future is insufficient. Justicia-

bility required a controversy on the day the complaint was filed and no such contro-

versy exists.    

Planned Parenthood makes no allegations in its Court of Claims Complaint 

that a single woman has asserted a right to abortion, or that such an assertion has 
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been contested. Again, it is already established law that no woman in Michigan can 

be charged for having an abortion, or even assisting in her own abortion, under 

MCL 750.14. In re Vickers, supra. Even if Roe were overturned today, In re Vickers 

would still be the law of the land, and no woman in Michigan could be charged with 

a crime under MCL 750.14 for having an abortion. 

Planned Parenthood tries to dodge the straightforward conclusion that 

jurisdiction is lacking with arguments about the future potentiality of harm to 

abortionists and women seeking them out. It speculates that (a) abortionists could 

be prosecuted six years down the road by a future Attorney General, (b) abortion 

could become unavailable to women statewide, and (c) county prosecutors might 

seek to enforce MCL 750.14 lawlessly. Answer, pp 1–2, 10–11.  

Though courts may “reach[ ] issues before actual injuries or losses have 

occurred, there still must be a present legal controversy, not one that is merely 

hypothetical or anticipated in the future.” League of Women Voters II, 506 Mich at 

586 (emphasis added and quotations omitted). The rules do not change, as the Court 

of Claims seemed to presume, simply because advocates dream up a parade of 

horribles about future abortion access. “A controversy is justiciable, such that a 

declaratory judgment action may be maintained, when present legal rights are 

affected, not when a controversy is merely anticipated.” Id. at 586 n33 (quoting 26 

C.J.S., Declaratory Judgment, § 28, p. 66) (emphasis added and alteration omitted). 

There’s also good reason to doubt that any of Planned Parenthood’s imagined 

harms are hypothetically possible or even relevant here. Certainly, none are 
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“imminent” and capable of establishing an “actual controversy.” Lansing Schs Educ 

Ass’n v Lansing Bd of Educ, 293 Mich App 506, 516; 810 NW2d 95 (2011). 

First, the Michigan Constitution forbids the ex post facto application of 

criminal laws. Const. 1963, Art. I, § 10; accord People v Harvey, 174 Mich App 58, 

60–61; 435 NW2d 456 (1989); People v Moon, 125 Mich App 773, 777; 337 NW2d 293 

(1983). And that is exactly what Planned Parenthood contends might happen to 

abortionists under future Attorney Generals who might enforce MCL 750.14 against 

abortionists for actions taken while abortion is legal. Answer, pp 1–2, 10–11. Such 

theoretical future harm is implausible and unpersuasive. 

Second, the argument that MCL 750.14 might someday render abortions 

unavailable statewide—absent an injunction—is fantastic at best. Before the Court 

of Claims issued a preliminary injunction, the Attorney General and seven county 

prosecutors trumpeted their belief that MCL 750.14 violates the Michigan 

Constitution and pledged not to enforce the statute. Compl at 9–12, 15–16.2 If this 

Court dissolves the injunction and orders the Court of Claims to dismiss the case, 

the Attorney General and these seven prosecutors’ stance on MCL 750.14 would 

remain unchanged. So even if the U.S. Supreme Court overturns Roe v Wade, no 

abortionist prosecutions would be viable in several of the State’s most populous 

counties, including Wayne, Oakland, Genesee, Washtenaw, and Ingham. 

                                                 
2 Seven Michigan Prosecutors Pledge to Protect a Woman’s Right to Choose, news 
release issued April 7, 2022, available at https://bit.ly/3zHtFXg (accessed June 15, 
2022). 
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Planned Parenthood offers no reason why it has standing to invoke women’s 

interest in accessing abortion in the first place. Answer, p 2. No abortion-minded 

woman is a plaintiff. MCL 750.14 does not regulate women seeking abortions, it 

applies only to those who perform them. In re Vickers, 371 Mich at 117–18. 

Generally, a plaintiff’s standing is limited to “assert[ing] his own legal rights and 

interests” and does not extend to “the legal rights or interests of third parties.” 

Barclae v Zarb, 300 Mich App 455, 483; 834 NW2d 100 (2013) (quotations omitted). 

Normal standing rules would confine Planned Parenthood’s interests to those of 

abortionists, not the women who procure them. 

Allowing Planned Parenthood to exercise third-party standing would be 

particularly improper here. Planned Parenthood seeks to enshrine a right to 

abortion in the Michigan Constitution to protect abortionists, not the women who 

seek them out. What’s more, not everyone who is capable of being an abortionist 

wants to end innocent, unborn lives—some healthcare entities and licensed medical 

providers have religious or moral objections to abortion. In fact, two obstetricians-

gynecologists filed an amicus brief in the Court of Claims opposing Planned 

Parenthood’s arguments because they believe “that all direct abortions performed 

with the object and intent to terminate a pregnancy are contrary to natural moral 

law, the wellbeing of women, and the good of society.” Ex 1 to Answer, p iii. 

If Planned Parenthood succeeds in establishing a state constitutional right to 

abortion grounded in bodily integrity—which the Court of Claims labeled “a right of 

complete immunity; to be let alone,” 5/17/22 Op & Order at 17, Planned Parenthood 

v Attorney General, Ct of Claims No 22-000044-MM (quotation omitted)—healthcare 
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entities and licensed providers in Michigan could be forced to become abortionists 

(like Planned Parenthood) in violation of their religious or moral convictions.  

Given these conflicts of interest, third-party standing is inappropriate. E.g., 

Elk Grove Unified Sch Dist v Newdow, 542 US 1, 15–17; 134 S Ct 1377 (2004), 

abrogated on other grounds by Lexmark Int’l, Inc v Static Control Components, Inc, 

572 US 118, 127; 134 S Ct 1377 (2014). This Court should reject Planned 

Parenthood’s covert attempt to invoke it. Answer, p 2. 

Third, the Court of Claims’s injunction against the Attorney General (the sole 

defendant) is incapable of “bind[ing] county prosecutors,” though it purports to do 

so. Answer, p 11. Plaintiffs have already explained why, Compl, pp 21, 23, and 

Planned Parenthood (again) offers no response, Answer, p 11. Yet Michigan law is 

clear that prosecuting attorneys have “the right to exercise broad discretion” in 

deciding whether to prosecute and what criminal charges should be brought. 

Genesee Prosecutor v Genesee Circuit Judge, 386 Mich 672, 683; 194 NW2d 693 

(1972); accord People v Gillis 474 Mich 105, 141 n19; 712 NW2d 419 (2006); People v 

Williams, 244 Mich App 249, 254; 625 NW2d 132 (2001). The Attorney General, 

admittedly, cannot supervise such decisions.3 Compl, p 21.  

The only way for an injunction against Attorney General Nessel to operate 

against non-party county prosecutors, under MCR 3.310(C)(4), is if they were acting 

                                                 
3 To the extent a federal court suggests that Michigan law is to the contrary, 
Answer at 7 n5, federal courts’ reading of state law is “obviously not binding on 
state authorities,” Broadrick v Oklahoma, 413 US 601, 617 n16; 93 S Ct 2908 
(1973). This Court and the Supreme Court are the “ultimate expositors of state 
law.” Mullaney v Wilbur, 421 US 684, 691; 95 S Ct 1881(1975).  
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in concert or participation with the Attorney General. No one imagines such 

coordinated action here. What’s more, if all prosecuting attorneys in Michigan were 

acting in concert with the Attorney General and refusing to enforce MCL 750.14 

against abortionists, they would pose no threat to those performing abortions at 

Planned Parenthood or elsewhere. There is no basis for enjoining every prosecuting 

attorney in Michigan from enforcing the statute, as the Court of Claims has done. 

Compl, pp 21, 23; accord Pontiac Fire Fighters Union Local 376 v City of Pontiac, 

482 Mich 1, 1; 753 NW2d 595 (2008) (recognizing that “injunctive relief . . .  issues 

only when . . . there exists a real and imminent danger of irreparable injury”) 

(quotation and alteration omitted).      

C. The Legislature’s recent intervention does not solve the Court 
of Claims’s lack of jurisdiction before or since. 
 

On June 6, 2022, the Michigan House of Representatives and Michigan Senate (“the 

Legislature”) filed a motion to intervene as a defendant in Planned Parenthood’s 

Court of Claims action, along with a motion for reconsideration of the Court of 

Claims’s preliminary-injunction order. 

The Legislature agrees fully with Plaintiffs here that Planned Parenthood’s 

underlying lawsuit is nonjusticiable because there is no adversity or actual 

controversy, Planned Parenthood lacks standing, its constitutional claims are not 

ripe, and, consequently, this Court should order Planned Parenthood’s case 

dismissed. 6/13/22 Amicus Br of the Mich House of Representatives & Mich Senate, 

pp 1–12, In re Jerard M. Jarzynka, Mich Ct. App No 361470. Indeed, the Legisla-

ture did not “want[ ] to inject itself into the lower court proceedings, but [concluded] 
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it had no choice” because the Court of Claims refused to dismiss the suit for lack of 

jurisdiction and would otherwise “ent[er] . . . an unlawful permanent injunction that 

Planned Parenthood and the Attorney General would support” and try to make 

“appeal proof.” Id. at 2. 

On June 15, 2022, the Court of Claims granted the Legislature’s motion to 

intervene. That same day, the Court of Claims denied the Legislature’s motion for 

reconsideration, holding its “justiciability arguments . . . moot, given the [newly 

minted] presence in this litigation of the intervening defendants, whose interests 

are demonstrably adverse to those of the plaintiff.” 6/15/22 Order Den Intervening 

Defs Mot for Recons, p 2, Planned Parenthood v Attorney General, Ct of Claims No 

22-000044-MM.  

“Planned Parenthood, the Attorney General, and Judge Elizabeth Gleicher’s 

shared goal of creating a [state constitutional] right to abortion,” all “without a 

single adversarial proceeding,” eventually forced the Legislature to intervene. 

6/13/22 Amicus Br of the Mich House of Representatives & Mich Senate, p 2, In re 

Jerard M. Jarzynka, Mich Ct. App No 361470. But that intervention does not solve 

any jurisdictional problems.  

The Legislature was forced to make a last-ditch effort to stop the collusion 

after the Court of Claims acted without jurisdiction and fabricated a right to 

abortion and issued an injunction, and the Attorney General then refused to appeal. 

That does not change the fact that there was no adversity between the parties at 

the outset of Planned Parenthood’s case. And nothing had changed by the time the 

Court of Claims issued a preliminary injunction. Id. at 11. 
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 Importantly, jurisdictional matters like adversity and standing are assessed 

“at the time the complaint is filed.” League of Women Voters II, 506 Mich at 595 

n54. Both requisites were obviously lacking when Planned Parenthood filed its 

complaint in the Court of Claims. Nothing that happened later—including the 

Legislature’s intervention to prevent a miscarriage of justice and a permanent 

injunction order against the State—can retroactively create adverse parties or an 

actual controversy two months before when Planned Parenthood chose to sue only 

the Attorney General—a defendant it knew was not adverse. 

Just as “joinder properly arises only when jurisdiction otherwise exists” and 

cannot be leveraged to “vest a court with jurisdiction,” Bowes v Int’l Pharmakon 

Labs, Inc, 111 Mich App 410, 415; 314 NW2d 642 (1981), intervention is proper only 

when a court already has jurisdiction and cannot create it. The Sixth Circuit has 

made this restriction crystal clear, explaining that: 

Intervention cannot, as a general rule, create jurisdiction where none 
exists. Intervention “presuppose[s] an action duly brought”; it cannot 
“cure [the] vice in the original suit” and must “abide the fate of that 
suit.” United States ex rel. Tex. Portland Cement Co. v. McCord, 233 
U.S. 157, 163–64, 34 S.Ct. 550, 58 L.Ed. 893 (1914). As such, a court 
requires an already-existing suit within its jurisdiction as a prerequi-
site to the “ancillary proceeding” of intervention. Horn v. Eltra 
Corp., 686 F.2d 439, 440 (6th Cir.1982); see also Kelly v. Carr, 691 F.2d 
800, 806 (6th Cir.1980) (“[I]ntervention presumes a valid lawsuit in a 
court of competent jurisdiction.”). See generally 7C Wright, Miller & 
Kane, Federal Practice and Procedure § 1917 (3d ed.1998). In the 
absence of jurisdiction over the existing suit, a district court simply has 
no power to decide a motion to intervene; its only option is to dismiss. 
[Vill of Oakwood v State Bank & Trust Co, 481 F3d 364, 367 (CA 6, 
2007)] 
 
The Legislature’s intervention plays no role in the jurisdictional inquiry. The trial 

court’s issuance of an unlawful order to pressure legislative intervention “cannot 
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cure the vice in the original suit and must abide the fate of that suit.” Id. 

(quotations and alteration omitted). Thus, Planned Parenthood cannot rely on the 

Legislature’s subsequent intervention as a party in the Court of Claims litigation to 

retroactively establish adversity, standing, or any other element of justiciability in 

the first place. 

Additionally, the merits of Plaintiffs’ standing, ripeness, and mootness 

arguments are unaffected by the Legislature’s intervention. The hypothetical and 

contingent nature of the controversy, the suit’s prematurity, and lack of any real-

world impact remains the same. The Legislature agrees on these points and joins 

Plaintiffs’ call for this Court to “remedy the lower court’s errors, grant [their 

request] for superintending control, vacate the [preliminary-injunction] Order, and 

dismiss the Planned Parenthood action for lack of jurisdiction.” 6/13/22 Amicus Br 

of the Mich House of Representatives & Mich Senate at 12, In re Jerard M. 

Jarzynka, Mich Ct. App No 361470. 

In sum, the Legislature’s intervention has no impact on the Court of Claims’s 

jurisdiction and supports the merits of Plaintiffs’ request for an order of super-

intending control. 

D. Planned Parenthood cannot sidestep this Court’s published 
and binding Mahaffey decision.  
 

This Court resolved the constitutional question Planned Parenthood posed 

below in its published and binding (post-1990) decision in Mahaffey v Attorney 

General, 222 Mich App 325, 332; 564 NW2d 104 (1997). Plaintiffs’ complaint 
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explains that point in detail, Compl, pp 35–39, but Planned Parenthood fails to 

engage their arguments once again.  

Instead, Planned Parenthood claims—without citing authority—that 

Mahaffey is limited to its facts; specifically, that Mahaffey addressed a state 

constitutional right to abortion rooted in privacy and nothing else. Answer, p 12. 

But, until now, that is not how anyone—including Planned Parenthood and the 

trial-court judge—understood Mahaffey. Compl, p 6. No impartial adjudicator would 

deem everyone else wrong and Planned Parenthood—who pushed a right to abortion 

in Mahaffey, lost, and now seeks a “do over”—correct. Yet that is what the Court of 

Claims did. 

Reaching that unprecedented conclusion required the Court of Claims (and 

Planned Parenthood) to ignore:  

• Mahaffey’s broad language holding that (a) “the Michigan Constitution 
does not guarantee a right to abortion that is separate and distinct from 
the federal right,” 222 Mich App at 339, and (b) “neither application of 
traditional rules of constitutional interpretation nor examination of 
Supreme Court precedent supports the conclusion that there is a right to 
abortion under the Michigan Constitution,” id. at 334. Compl, pp 36–37. 

• Mahaffey’s analysis of (a) the Michigan Constitution and the associated 
ratification debates as a whole, (b) the history of Michigan abortion law, 
(c) essentially the same electorate that ratified the Constitution rejecting 
abortion advocates’ bid to amend MCL 750.14, and (d) Michigan’s strong 
public policy opposing abortion. 222 Mich App at 335–37; Compl, pp37–38 

• This Court’s recognition two years later that Mahaffey “held that the 
Michigan Constitution does not provide a right to end a pregnancy,” 
Taylor v Kurapati, 236 Mich App 315, 347; 600 NW2d 670 (1999), and the 
acknowledgment by a Justice from a sister state that Mahaffey “found no 
right to an abortion at all in [Michigan’s] constitution, Planned 
Parenthood of the Heartland v Reynolds ex rel State, 915 NW2d 206, 254 
n10 (Iowa 2018) (Mansfield, J., dissenting). Compl, p 6. 
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Planned Parenthood is wrong in saying that “[t]he right to bodily integrity was not 

before the Court of Appeals in Mahaffey.” Answer, p 12. Throughout their filings 

and argument in the trial court in that case—made by their co-counsel who now sits 

as judge on the underlying action here—the Mahaffey plaintiffs grounded their 

position not just on an asserted privacy-based right to abortion but on broader 

notions of substantive due process. E.g., Exhibit B, 3/10/94 Complaint, ¶¶ 12-13 

(Count I – Right to Privacy), Id, ¶¶ 14-17 (Count II – Due Process) (referencing “a 

woman’s fundamental right to reproductive choice” and “constitutionally protected 

right of reproductive choice”); Exhibit C, 3/18/94 Motion for Preliminary Injunction 

& Brief in support; Motion, ¶¶ 3-4 (Count I alleges violation of “the health care 

professional plaintiffs’ patients’ generic privacy rights under the Michigan 

Constitution,” while Count II alleges violation of their “substantive due process 

rights under Mich Const 1963, Art 1, § 17”), brief, p 6 (“[t]he statute at issue 

involves constitutionally protected rights of women and their doctors to obtain 

medical care and exercise the right of reproductive choice….”); Exhibit D, 5/11/94 

Plaintiffs’ Brief in support of MSD, pp 14-15 (“The Michigan Constitution 

independently protects these rights of privacy and reproductive choice as 

fundamental”) (emphasis added); Id. at 19 (“The Michigan ‘Informed Consent’ Law 

Violates the Michigan Constitution’s Rights to Privacy and Due Process” (italics in 

original; boldface added). 

Indeed, at oral argument on the Mahaffey plaintiffs’ motion for summary 

disposition, counsel portrayed as coextensive the privacy and due-process bases for 

their claimed “right to abortion”: 
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THE COURT: Excuse me. Does it make a difference 
whether or not we conclude that abortion would be a fundamental 
right stating it directly that way as opposed to the right to privacy 
being a fundamental right? 

 
MS. GLEICHER: I believe it makes absolutely no difference, 

Your Honor. That, in fact, is our argument as it derives from the 
Michigan Constitution. 

 
I think there can be no serious dispute here but that the 

Michigan Constitution encompasses a fundamental right to privacy 
amongst our citizenry, and abortion rights are similar to many, many 
other privacy rights that must derive from that guarantee. The other 
rights are the obvious ones, the right to make contraceptive choices, 
the right to make choices involving intimate decisions among married 
people [sic] as to who one will marry, the whole constellation of rights 
that the Courts have described. I believe that’s correct. 

 
If there is a fundamental right to privacy, there is a 

fundamental right by definition to abortion in this State. 
 
Let me go to undue burden. Does that answer your question? 
 
THE COURT: Yes. [Exhibit E, TR 6/10/94, pp 13-14.] 
 

In its ruling, the Mahaffey trial court surveyed numerous provisions of the 

Michigan Constitution’s Declaration of Rights, concluding that a constitutional 

right to privacy, coterminous with a “right to personal liberty,” existed and 

“encompass[es] an individual’s right to choose what to do with his or her own body, 

including the right to choose whether to have an abortion.” Exhibit F, 7/15/94 

Opinion, pp 14-15. 

In their brief to this Court, the Mahaffey plaintiffs defended the trial court’s 

ruling as establishing a direct and fundamental right to abortion. Exhibit G, 4/14/95 

Brief in Docket No. 177765, p 17 (“…it is beyond dispute that Michigan’s 

constitution will recognize a woman’s fundamental right to abortion”). And of 
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course, this Court flatly rejected that view. Mahaffey, 222 Mich App at 339 (“the 

Michigan Constitution does not guarantee a right to abortion that is separate and 

distinct from the federal right”). 

Nothing about Mahaffey’s sweeping constitutional analysis suggests that its 

holding is limited to an abortion right grounded in privacy. That is certainly not 

how this Court—or seemingly any other—has understood it. Nor is it how the 

Mahaffey plaintiffs and their counsel framed and argued their case. Given the clear 

breadth of Mahaffey’s holding, the Court of Claims judge here—who was intimately 

familiar with how she had argued and lost Mahaffey—was obliged to apply 

Mahaffey and reject Planned Parenthood’s constitutional claims without further 

analysis. That the Court of Claims judge did the opposite by fabricating a right to 

abortion and enjoining MCL 750.14’s enforcement violates MCR 7.215(C)(2) and 

foundational principles of stare decisis. Compl, p 38. That ruling presents an 

independent basis to grant Plaintiffs’ request for an order of superintending control. 

 Even if the Court of Claims identified a slight difference between the 

arguments Planned Parenthood advanced in Mahaffey and those it presses here 

(there are none that matter), it makes no difference. Stare decisis applies equally to 

a lawsuit “that presents the same or substantially similar issues as a case that a[ ] 

panel of this Court has decided.” Enbridge Energy, LP v State, 332 Mich App 540, 

554; 957 NW2d 53 (2020) (emphasis added). As an inferior court, the Court of 

Claims was duty-bound to follow Mahaffey. But it did not. 

This Court should step in, exercise superintending control, and dismiss the 

underlying case. Compl, pp 5–7, 35–39. Even Governor Whitmer—who not only 
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shares Planned Parenthood’s beliefs and goals, but also sued to overturn Mahaf-

fey—has admitted that Mahaffey’s holding covers the entire Michigan Constitution 

and is binding on this Court and the Court of Claims. Compl, p 7; 4/7/22 Br in Supp 

of Gov’s Exec Message, p 11, In re Executive Message, Mich S Ct No 164256. Advo-

cates on both sides of the debate accept this reality. The only holdouts seem to be 

Planned Parenthood and the trial-court judge who litigated Mahaffey on Planned 

Parenthood’s behalf and lost.  

III. Plaintiffs lack an adequate legal remedy and Planned Parenthood’s 
bids to invent one fall flat. 
 
Planned Parenthood substitutes this Court’s straightforward test for 

determining whether an “adequate legal remedy” is available for hoops that have no 

basis in MCR 3.302 or any Michigan precedent. Answer, pp 3–9.  

To obtain an order of superintending control, the plaintiff must show “the 

absence of an adequate legal remedy.” The Cadle Co v City of Kentwood, 285 Mich 

App 240, 246; 776 NW2d 145 (2009) (quotation omitted); accord MCR 3.302(B) (“If 

another adequate remedy is available to the party seeking the order, a complaint for 

superintending control may not be filed.”). 

Michigan Courts consider a remedy adequate if it is “plain, speedy, [and] 

adequate,” Chrysler Corp v WCAB, 174 Mich App 277, 279; 435 NW2d 450 (1988), 

“practical, efficient or commonsense,” Matter of Hague, 412 Mich 532, 547; 315 

NW2d 524 (1982), or “just as quick as an order for superintending control,” Chrysler 

Corp v Dep’t of Civil Rights, 117 Mich App 95, 103; 323 NW2d 608 (1982). 
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Courts generally begin by asking whether the plaintiff has “the available 

remedy of an appeal,” Fort v City of Detroit, 146 Mich App 499, 503; 381 NW2d 754, 

756 (1985), or the “right to appeal,” Beer, 127 Mich App at 243. If the answer is “no,” 

courts usually conclude, without much further ado, that the plaintiff lacks an 

adequate legal remedy. MCR 3.302(D)(2) (“When an appeal in the Supreme Court, 

the Court of Appeals, or the circuit court is available, that method of review must be 

used. If superintending control is sought and an appeal is available, the complaint 

for superintending control must be dismissed.”). 

Because Plaintiffs are not parties to the Court of Claims action, it could not 

be plainer that they lack (a) the ability to appeal and (b) access to any other 

adequate remedy. Indeed, with regard to Right to Life of Michigan and the 

Michigan Catholic Conference, Planned Parenthood agrees they could not intervene 

in the Court of Claims, so as to appeal its ruling. Answer, p 7 n5. Plaintiffs are 

uniquely harmed by the Court of Claims’s lawless actions and have standing. Supra 

Part I. Yet they are not parties to the litigation. Plaintiffs only plain and speedy 

remedy was to file a complaint for order of superintending control in this Court, 

which is exactly what they did.  

Planned Parenthood finds fault with Plaintiffs taking the only commonsense 

avenue for review available to them. Answer, pp 3–9. But that is just because this 

path subjects Planned Parenthood’s collusive lawsuit to this Court’s scrutiny, 

introduces real adversity, and removes from the driver’s seat the trial-court judge—

Planned Parenthood’s current donor and former attorney on the very issue 

presented in the underlying litigation.  

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM



33 
SHRR\5554261v1 

None of Planned Parenthood’s invented obstacles to this Court’s review hold 

water. Planned Parenthood’s chief complaint is that Prosecutors Jarzynka and 

Becker did not try to intervene as defendants in the Court of Claims. Answer, pp 3–

4, 6–9. But that objection is meritless. 

First, any attempt by Prosecutors Jarzynka and Becker to intervene in the 

Court of Claims would not have cured the lack of adversity in Planned Parenthood’s 

suit. Answer, p 3. A case must have truly adverse parties at the outset for jurisdic-

tion to exist. If the original parties are not adverse, an intervenor cannot 

retroactively fix it later. Supra Part II.C. Planned Parenthood is blaming Plaintiffs 

for a problem that it created and that only it could solve. 

Second, Planned Parenthood’s theory that county prosecutors could intervene 

as defendants in the Court of Claims—where only suits against the State and its 

officials are allowed—is entirely novel. Answer, p 7 n5. Planned Parenthood cites no 

case in which a local official has intervened in the Court of Claims.4 Even if such a 

maneuver were theoretically possible (which is unlikely), that remedy would not be 

plain, efficient, or speedy. It would be obscure, doubtful, and could result in years of 

litigation, which shows that Planned Parenthood’s suggested remedy is inadequate.  

Planned Parenthood’s laundry list of cases from other jurisdictions comes up 

short. Answer, pp 7–8. It does offer examples where courts denied mandamus or 

                                                 
4 Planned Parenthood does cite Meda v City of Howell, 110 Mich App 179, 183; 312 
NW2d 202 (1981), but it is not clear why. The proper defendants in Meda were state 
court employees sued in their official capacities and MCL 600.6419(1)(a) & (7) 
plainly grant the Court of Claims jurisdiction to hear claims against the employees 
of judicial bodies. The same cannot be said for county prosecutors.  
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other relief because the petitioner could have moved to intervene. But none of those 

examples involved a specialized court of limited jurisdiction like the Court of Claims 

where non-parties’ ability to intervene is limited in unusual and harsh ways. 

Third, Planned Parenthood demands that Prosecutors Jarzynka and Becker 

“challenge any enforcement of the injunction against them directly in the Court of 

Claims.” Answer, p 9. But that would require Prosecutors Jarzynka and Becker—

county officials and officers of the court—opening themselves up to contempt 

sanctions. That is not a remedy but a kamikaze mission. Such a purported “remedy” 

is plainly inadequate.  

Planned Parenthood, not Plaintiffs, filed a lawsuit designed to “withhold . . . 

adversity” and “circumvent the normal judicial process.” Answer, p 3. After all, it is 

Planned Parenthood who filed a non-adverse lawsuit to insert a right to abortion in 

the state constitution without opposition. Plaintiffs merely took the only path 

available to stand up for the rule of law. They are some of the victims harmed by 

the Court of Claims proceeding. It is wrong for Planned Parenthood to blame them 

for a lack of adversity it collusively designed. Yet that is the best argument Planned 

Parenthood could come up with, which proves how far off the rails the Court of 

Claims proceedings have traveled. This Court should halt them immediately and 

order the dismissal of Planned Parenthood’s suit. 
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IV. If this Court declines to dismiss the underlying case in its entirety, 
then it should at minimum order the trial-court judge to recuse. 
 
Planned Parenthood misunderstands the objective appearance-of-impropriety 

standard’s nature and importance. It is not some paltry rule that non-adverse 

parties can dispense with on a whim. Answer, p 14. The trial-court judge refused to 

recuse based on her subjective belief that she could “sit on [Planned Parenthood’s] 

case with requisite impartiality and objectivity.” 4/14/22 Letter of Clerk Jerome W. 

Zimmer, Jr., p 1, Ex 19 to Complaint. But “[t]he failure to consider objective 

standards requiring recusal is not consistent with the imperatives of due process.” 

Caperton v AT Massey Coal Co, 556 US 868, 886; 129 S Ct 2252 (2009) (emphasis 

added). 

Michigan’s appearance-of-impropriety standard under Canon 2 of the Michi-

gan Code of Judicial Conduct establishes an “objective standard” for “whether an 

appearance of impropriety exists” that “requires consideration of whether the 

conduct would create in reasonable minds a perception that the judge’s ability to 

carry out judicial responsibilities with integrity, impartiality, and competence is 

impaired.” Okrie v State, 306 Mich App 445, 472; 857 NW2d 254 (2014) (quotations 

omitted and emphasis added). 

Here, reasonable minds would recognize the appearance of impropriety of the 

trial-court judge presiding over Planned Parenthood’s lawsuit. That is true for all 

the reasons listed in the complaint, Compl, pp 42–47, and a few more that have only 

recently come to light as a result of Planned Parenthood’s Answer. 
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For example, Plaintiffs have now learned that the trial-court judge allowed 

the non-adverse parties to “agree[ ] through their counsel that the judge should not 

be disqualified,” Answer, p 14, at a status hearing to which Right to Life of 

Michigan and the Michigan Catholic Conference’s counsel (John Bursch) was 

invited and then abruptly ejected by the trial-court judge. Compl, pp 10, 46. 

What’s more, even though the trial-court judge is the defendant to this action, 

and this Court’s briefing order directed her to file an “answer to the complaint . . . 

on or before June13, 2022,” 5/24/22 Order, p 1, she did not respond but instead 

allowed her former client, Planned Parenthood, to step in to defend the Court of 

Claims proceedings and the preliminary-injunction order for her. Needless to say, it 

is a serious and objective problem when a party to a lawsuit is effectively 

representing the presiding trial judge in an appellate court. This only adds to the 

objective appearance of impropriety articulated in the complaint. Compl, pp 44–45.  

This is not merely a matter of the trial-court judge’s charitable donations. 

Contra Answer, p 13. Her personal connections to Planned Parenthood are 

objectively numerous, strong, and deep. Compl, pp 44–45. The trial-court judge’s 

failure to require or promote adversity in the proceedings below and outright 

refusal to follow Mahaffey—the case she litigated and lost on Planned Parenthood’s 

behalf—would also trouble reasonable minds. Compl, pp 46–47. 

Planned Parenthood argues that none of these recusal concerns are 

cognizable because Plaintiffs are not parties and cannot invoke MCR 2.003. Answer, 

pp 13–14. But Planned Parenthood’s own cited case proves that is false. It relies on 

Czuprynski v Bay Circuit Judge, 166 Mich App 118, 123–26; 420 NW2d 141 (1988), 
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which accepts that—in extraordinary circumstances—a non-party may seek a 

judge’s recusal via a complaint for order of superintending control. Answer, p 14.  

Czuprynski holds only that claims of a judge’s actual “bias or prejudice,” not 

the objective appearance of impropriety, involve “disputed facts” that require 

development and resolution under “the procedures set out in MCR 2.003.” 116 Mich 

App at 126. Otherwise, Czuprynski recognizes that “[w]hether an order of super-

intending control should issue depends upon the circumstances in the specific case.” 

Id. at 123 (quotation omitted).  

Here, the objective appearance of impropriety of the trial-court judge 

presiding over her former client’s action, which is indirectly funded by the judge’s 

ongoing annual financial contributions to the organization, and which asks her to 

locate and declare the same constitutional right to abortion she unsuccessfully 

sought 28 years earlier, is unmistakable. Nonparties should have been able to rely 

on the trial-court judge complying with Canon 2’s objective recusal standard 

without the necessity to file an action for superintending control. Plaintiffs lack the 

ability to invoke MCR 2.003’s disqualification procedures because they are not 

parties and could not intervene in the Court of Claims action with any certainty. 

Nor did anyone else adverse to Planned Parenthood have access to MCR 2.003’s 

processes during the relevant 14-day period for filing such a motion. The 

Legislature intervened as a defendant only because it became absolutely necessary 

to prevent an unopposed injunction order and, by that point, the 14-day period was 

long past. Answer, p 14. 
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In sum, if this Court declines to order the Court of Claims action’s wholesale 

dismissal, the circumstances warrant an order of superintending control vacating 

the injunction and reassigning this case to another Court of Claims judge. 

CONCLUSION 

The trial court failed to perform its clear legal duty to dismiss Planned 

Parenthood’s non-adverse, non-justiciable, unripe, and moot case. Plaintiffs’ only 

adequate legal remedy is an order of superintending control from this Court. And 

the lack of justiciability at this case’s outset is not impacted by the fact that the 

trial-court injunction effectively held the Legislature hostage and forced that body 

to intervene to prevent the injunction from becoming unappealable.  

Accordingly, Prosecutors Jarzynka and Becker, Right to Life of Michigan, and 

the Michigan Catholic Conference respectfully ask this Court to issue an order of 

superintending control, vacate the injunction, and dismiss the underlying case for 

lack of jurisdiction. At a bare minimum, the Court should vacate the injunction and 

order that this case be reassigned to a different Court of Claims judge for considera-

tion of the threshold jurisdictional issues that prevent the action from being heard 

in the first instance.
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STATE OF MICHIGAN 
IN THE SUPREME COURT 

_______________________________________ 
 

GRETCHEN WHITMER, on behalf 
of the State of Michigan, 
 
                                     Plaintiff, 
v 
 
JAMES R. LINDERMAN, 
Prosecuting Attorney of Emmet 
County, DAVID S. LEYTON, 
Prosecuting Attorney of Genesee 
County, NOELLE R. 
MOEGGENBERG, Prosecuting 
Attorney of Grand Traverse 
County, CAROL A. SIEMON, 
Prosecuting Attorney of Ingham 
County, JERARD M. JARZYNKA, 
Prosecuting Attorney of Jackson 
County, JEFFREY S. GETTING, 
Prosecuting Attorney of Kalamazoo 
County, CHRISTOPHER R. 
BECKER, Prosecuting Attorney of 
Kent County, PETER J. LUCIDO,  
Prosecuting Attorney of Macomb 
County, MATTHEW J. WIESE, 
Prosecuting Attorney of Marquette 
County, KAREN D. McDONALD, 
Prosecuting Attorney of Oakland 
County, JOHN A. McCOLGAN, 
Prosecuting Attorney of Saginaw 
County, ELI NOAM SAVIT, 
Prosecuting Attorney of Washtenaw 
County, and KYM L. WORTHY,  
Prosecuting Attorney of Wayne 
County, in their official capacities, 
 
                                     Defendants.          
_________________________________ 
 
 
 

Supreme Court Case No. 164256 
 

PROPOSED INTERVENORS RIGHT 
TO LIFE OF MICHIGAN AND 
MICHIGAN CATHOLIC 
CONFERENCE’S MOTION FOR 
LEAVE TO FILE A REPLY IN 
SUPPORT OF MOTION TO 
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PROPOSED INTERVENORS RIGHT TO LIFE OF MICHIGAN AND 
MICHIGAN CATHOLIC CONFERENCE’S MOTION FOR LEAVE TO FILE A 
REPLY IN SUPPORT OF MOTION TO INTERVENE PURSUANT TO MCR 

2.209 AND MCR 7.311 

Right to Life of Michigan and the Michigan Catholic Conference move for leave 

to file a reply in support of their motion to intervene under MCR 7.311. In support of 

their motion, proposed intervenors state the following: 

1. Right to Life of Michigan and the Michigan Catholic Conference filed a 

motion to intervene in this matter on April 22, 2022. 

2. On May 4, 2022, Governor Whitmer filed a response in opposition to 

Right to Life of Michigan and the Michigan Catholic Conference’s motion to intervene. 

3. Right to Life of Michigan and the Michigan Catholic Conference request 

leave to file the attached proposed reply brief in support of their motion to intervene. 

Ex. 1, Proposed Reply Brief. That reply corrects and answers points raised in the 

Governor’s brief. 

4. First, the Governor’s response contends that Right to Life of Michigan 

and the Michigan Catholic Conference have not yet moved to intervene in the 

Oakland County Circuit Court. But that is incorrect. Proposed intervenors filed a 

motion to intervene and proposed answer in the Oakland County Circuit Court, as 

promised in their motion to intervene, on May 4, 2022. Both documents are relevant 

to the Court’s disposition of Right to Life of Michigan and the Michigan Catholic 

Conference’s intervention motion and are attached as exhibits to the reply. 

5. Second, the Governor contends that Right to Life of Michigan and the 

Michigan Catholic Conference have no greater interest in this matter than anyone 
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with a policy preference regarding abortion. Yet the reply demonstrates proposed 

intervenors’ unique efforts to enact pro-life legislation, sponsor and support pro-life 

ballot initiatives, and defend pro-life laws in court. 

6. Third, the reply demonstrates proposed intervenors’ strong and unique 

interest in the outcome of this matter by giving specific examples of pro-life laws that 

Right to Life of Michigan and the Michigan Catholic Conference have shepherd into 

existence. Many of these pro-life laws—including the ban on delivering a substantial 

portion of a living child outside her mother’s body and then killing her by crushing 

her skull or removing her brain by suction, a procedure known as partial birth 

abortion—would not exist without proposed intervenors’ efforts.  

7. Fourth, the Governor maintains that Right to Life of Michigan and the 

Michigan Catholic Conference have only a preference as to this litigation’s outcome. 

But, as the reply explains, proposed intervenors have striven for decades to pass pro-

life legislation, sponsor and see pro-life citizens initiatives succeed, and defend pro-

life laws in court. Their interest in this litigation is unique because Governor 

Whitmer’s lawsuit threatens to undo all their work.  

8. Fifth, the Governor contends that allowing Right to Life of Michigan and 

the Michigan Catholic Conference to intervene will lead to a flood of intervention 

motions. The reply points out that even though this matter is of intense public 

interest and well publicized, no one else has sought to intervene. That demonstrates 

proposed intervenors’ uniquely strong interest in how this case is resolved.  
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9. Sixth, the Governor advocates a high standard for intervention. Yet, as 

the reply explains, her proposed standard conflicts with MCR 2.209(A) and judicial 

decisions clarifying that rule. Instead of requiring a certainty of inadequate 

representation, intervention is proper where the intervenor’s interests may be 

inadequately represented. And where a concern of inadequate representation exists, 

such as here, MCR 2.209(A) must be construed liberally in favor of intervention. 

10. Seventh, the reply clarifies that intervention is proper under MCR 

2.209(B) because Right to Life of Michigan and the Michigan Catholic Conference’s 

proposed answer raises defenses that have a question of law or fact in common with 

the Governor’s claims. Proposed intervenors have pleaded not only that the Michigan 

Constitution does not protect a right to abortion, but also that granting the 

Governor’s requested relief would violate the U.S. Constitution because (1) the 

Fourteenth Amendment protects human life from the moment of conception and (2) a 

state court ruling that the Michigan Constitution protects abortion would violate 

article IV, section 2 of the U.S. Constitution by depriving Michiganders of a 

Republican form of government. 

11. Eighth, the Governor proposes allowing Right to Life of Michigan and 

the Michigan Catholic Conference to participate as an amicus curia instead of as an 

intervenor. But, as the reply explains, allowing Right to Life of Michigan and the 

Michigan Catholic Conference to participate as amicus curiae would not adequately 

protect their interests because, in that posture, this Court would be unlikely to 

consider their federal constitutional arguments. 

R
E

C
E

IV
E

D
 by M

SC
 5/10/2022 5:10:39 PM

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM



 6 
SHRR\5524323v1 

For these reasons, Right to Life of Michigan and the Michigan Catholic 

Conference ask this Court to grant them leave to file the attached reply in support of 

their motion to intervene in Case No. 164256.  

Respectfully submitted, 

Dated:  May 10, 2022 ALLIANCE DEFENDING FREEDOM 
 
 By /s/ John J. Bursch  

John J. Bursch (P57679) 
440 First Street NW, Street 600 
Washington, DC 20001 
(616) 450-4235 
jbursch@ADFlegal.org 
 
 

 Michael F. Smith (P49472) 
 The Smith Appellate Law Firm 
 1717 Pennsylvania Avenue NW 
 Suite 1025 
 Washington, DC 20006 
 (202) 454-2860 
 smith@smithpllc.com 

 
 Rachael M. Roseman (P78917) 
 Jonathan B. Koch (P80408) 
 Smith Haughey Rice & Roegge 
 100 Monroe Center NW 
 Grand Rapids, MI 49503 
 (616) 458-3620 
 rroseman@shrr.com 
 jkoch@shrr.com 

 
Attorneys for proposed intervenors 
Right to Life of Michigan and the 
Michigan Catholic Conference 
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IN TlIE CTRCtJfl' COURT FOR 1llE COVNn' OF WAYNE 

M:ARYANN MAHAFFEY; E'lin::LENE CROCl(ETT J'ONES, M.I>.1 
MARK EVANS, M.DJ CHAR.LES VINCENT, ~n .• and 
FEDERICO MARIONAt M.D., 

Plalndf!&. 

v 

ATfORNEY.CENERAL OF MICHIGAN, 

Defendant. 

AMERICAN' CIVIL LIB.ER.TIES UNION 
FVND OF' MICIDCAN 

BY~ Elizabeth Gleicher (P30369) 
Attorney fot PlaJntiffs 
Gleicher & Reynol~. P.C. 
lSOO Buhl Building 
Detroit, Ml 48226 
(313) 964-6900 

Pau.11. Denenftld (P36982) 
A~1omey for Plaintiffs 
1249 WashiIJitOn Blvd., Ste. 2910 
Detroit, MichJpn 48226 
(3U) 961-7728 

C.A. No.: 

CQMPWNT FOR JlWJN.CTIVE ANO rmctABAIQRX RfilJEf 

There ii no other civil action between the4e parties rui'fni out 
of the same trnnsactiou pending in th!J Court, nor Ni& aay 
suoh action be~ aiuiifled to a judge, nor do I lolow ot ~y 
other civil action, not between thoao parties, ari1!n~ oi.t ot th~ 
~a.mo era"-4etion or occurrence ftS alleged in thil complaint 
that is either pendini or Wai pre!viou5ly filed nnd dlirnis.sed, 
t.ruiisfcrred, or otherwiie disp0$ed Of after having been 
MSigncd to a Judi~ m this court. 
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NOW COMB Mflryzi.nn Mahuffsy; Ethc:lc:ne Crockett Jones, M.D.i Mw-k Evans, 

M.D.; Charles Yin"nt, M.D.; and Federico Mario11a, M.O., by aud thrnuib their attorney> 

Elizabeth Gleicher and Paul J. Dencnfel<1, a:Jd for their Complaint u2alnst th~ above­

.named Dcftnd~nt, stote: 

1. Tb.is ci\'il liberties action challeng~ the conJtitutionnJity of 1993 Public Act 

(MCLA §333.17014 '1 &Q), which restrict• and burderu a w~'• ablliiy to exc~e llet 

riaht to obt'1in •n abortion. The$ 5tl:lrute requires, lll!SI !!U.IL that phy:sic.ia.n1 provide and 

f&bortfon patients receive atato mandate.d information that is Inaccurate, mliileading, 

medically unnecessary and often contrary to sound mcd!cal practice. The phrticJan may 

not omit the mandated information, eveo if it is his or her professional opinion that the 

infol'lllatioa ia not in \he best medical interest1 of the padcnt or may cause hana. Thia 

atute·mandated "co\.lnsQUna" mu.st be provider.! at least 24 hours boforc a physician 

pl)rforrca an abottion, nec=esaitathlu that women .cek!ng abortio.c ;s~rvle« dciay ceeded 

catt ~d ui.Uc a.t lu.u two -Y'!Jil.l to 1 ho.c lth c..iro provider. AdJitionany, the 5tatuto 

• 1 
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3. Plaintiff Marytinn Mahaffey is tlle d\1ty elected Prc5id,nt of tlH~ City Coun~ 

for tha City of Detroit, and i~ a r05ident and taxpayer of Mi~an. The Pctroit City 

Council moo.iton the actlvtties of ih1 Departlllent of He.ilth of the City oC Detroit and 

approves the Health Department'a annual budeet. 

4, Plaintiff Ethelene Crockttt Jon.ca, M.D"1 is th~ Modica.1 Director of 

Ob,tctrics, R.ivclView Hoapltal, e physician licensed t'O practice mcdk~ in tile State of 

Michigan, ·a11d .i resident &nd iaxpaytr of Mlchigan. She iJ a apecialat in obitetrlc.s and 

i)"ll~C01oi)' and provide• abortion aervi~es to her pati~nts. Pbdntilf Jon¢• f.'i subject to the 

crtmirutl, quiii-criminal and civil p~nalti~ ccntain~d 1P PA 133. She u•crn her own 

r!illit and tho.R of her patients. 

!. P.laiuti!f Mark Evans, M.P., is Diroctor of Reprod\,lct~ Oenctie$, Hutzel 

HO$pitel, Ho i£ a. phy!ician licensed to practice medicine in the State of Mlchi&e.n. and 
'• 

u a ™fdtnt end taxpaycir of Mfchlsan. Ho a a 5peeiaJigt in obJtctrics and gynecology and 

& nationa.11)' r.OOi?'ized a1.1b·.,peciali1t in ~enctfC6. Pr. Evans r~t.in~ly pro'/Jdea & full range 

of prinatal diagnoadc acrviccs 10 pregnant women. and ln tbe regular course of h1a 

practico diap~ &Ml'O fotaJ ·anomaliC', 1cnctic dc:fectM, &lld Otheil' fetal ~OeN, ~t 

t.lmei, tb~ lc:ial oondition af d$tcnnin"d by Or • .Evan• ii incompatible with life outiidc tho 

womb. Dicauso ho is o.n• of the few icnctic.s $peda1i~ts in tho 1tatc, women travel i!eat 

distlUl'a and from other atlltes io receive hil &ervic~~ Many of Dr. Bvrua' paijent> ~eek 

llborrioa tervicu, and he and hi1 1taff pcrfonn abortions. Dr. Evant U&¢.rta hia ow11 riW1U 
1 

and iliote of bis pationis. 
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6. Plaintiff Churkd Vinc.:~ot, M.O., i~ Chief CJf tho P~parlment of 00.str.:trics 

and Gynce-0lo8Y, ruverview Ho;;pitaJ, is a ph~ician licc:osed to prnctico :medicine in the 

Stat• c! Michiaan, and is a resident and taxpayer of Michiian· He is a specialist i.n 

obftettioa and gyoecolou,y who often proc.rides ubstt2tric-.U car~ to womin with serious 

illn"'~ and other Illedi~ condition•. Many of hia; patients .seek abortion a~rvice1 in 

oroar to protect their livei a.nd health. A substantial number of tht.:so women live in 

povctt)', And have ¢:Xtremc1y limited acceu to traNportatlon. Mand.stcd delays izlctease 

their health risks and poie wbstantJal fintmdru and pert1onitl burdens. Dr. Vincent a~rts 

hil own tiuJ'ltl and tho'e of bi$ patien~. . . . . . 

7. Pluilliitf F@derlco Marione, M.D., j• Chief of Obstetrl~ iod Gynocology, 

Providt.mce Hoapital, and i1 Uie iauncdiate plt:1t president o! th~ Michigan Chaptdr of the 

Americcn Collc1• of Ob1rcciicia111 nnd Oynecologists. He ii a phyaician liccrued i.o 

practlcft mcdiQiie in tho St~te or Michigan, and is a resident aud taxpa~r of Michigan. 

He ii a apccialist in obste&dc:a and gyoeoolPgy, Many of hi.I patienta. seek abonion 

•orvicet. D1. Marlana U£Cr't! his own rights and tbose of bl.s patients.. 

8. Dmndant Atrornt,v Gonen.J of Mlcbignn is a COOB"titutiona! officer of the 

s~ of Mk:ruae.n. He 16 the chief law enforcement officer of th~ St~tci, and ls charo~ 

by law wlth reptesentinJ the State U, any cause in whlch the State ia iuiQtt1tcd. He iJ 

charged by law with th• etforcement of 1993 PA 133, lncludiDs i~ perutltiei u provided 

in MCLA §§333.16221(1) and 333.16229. 

FAO:V& ALLE<lATI9?SS.CQMMQN. TO..AI--1..millDli 

q, 1993 PA 133, MCLA iJ33.17014 ~ ~ w:u enactad b)' the Michlian . . 
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Lesfslu~rc on July 28, 1993, and was 1\Jbscquentty signed into luw by the Ooveroor. It 

i:J tcb~dultstJ to take ettc'1 on April l, 1994. 

io. 1993 PA 133 contain$ a variety of restrictions tb11t acvcrt:ly burden aud 

fnfri.nie the fundamental rlskt of a woman to end bet pre~ancy. The act vio1atu the 

conatitutional rlghta of womcm exercising their rjght a.ad of physicIA01 providing abortion 

acrvicc1. Th~ Jp<:elfic provisious of the 1tatutoey schcmt cllallt:ng~d in thU g.ction a.re the 

followina: 

a) The requLr~ment that, absent a medical emergt!no1i phj1ic!Ms or 

qurilifiod )'CfJOlU 6HUting tlle physiCiAll pr~de each llUd e'Vet)' abortion patiCAt with: 

1) a govcrruncntally crutcd text tlw.l purporu to descrlbj the 

medical procedure• wed to perform abortiou and the 11ph~ical 

CQmplicauona" of abortion prc~dures, and that 4tat~ that 21 1 result 

of the abortion, the woman mny suffer advcrisc: P'fc.bolo~ca1 

conscqucncei. ~ MClA §333.17015(3), (5) nnd (8); 

2) a government•prcpared depiction antJ d,teriptlon of a fctul at 

the &estational ll'le near~t to the probabl~ g<:-StatiDnal n~ of ~ 

patient'• fetus; 

3) aovtrnment-prepared text providmg prenatal care and 

panntins intormatioci; 6ll'1 

her slsould :;he carry to term. 

TheiC IOAndates require u.~ doctor to diui:~ard the ~t intorcsu an 
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hcaltb of 2l patient. Indeed, the physiciaii or qualific:d ponon asidsting th~ physician mu&t 

provJde tht: mande.ted govtrnm~nt ~ript even if th~ pregniincy renilU from Tt1pe, severely 

compromf,os a woman•• h~u.lth, or wm tctminatc wlth the delivery of a fataily imprured 

chlld. 

b) Tbe requirement that abaem a medical emerg~ncy, each and cvexy 

WOWin sec(Jng abortion services certify, iu writing, that :>he has receivec1 a dcp!ction of 

a fctua at the probable ~estationS.l age or her pregnancy~ a p.uuphlr;i addreasing prenatal 

care and parcnuna; und information about a~naolc pregnancy-relatod sezvi~. Sil · 

MCLA f 333. l 701$(S).(8). 

c) The rcquirem~ot that, a~ent a medical tm~rgcmcy, uch nnd every 

woman 'CCldni abortion ~tvl~ wait at lea1i 24- houro after receiving th~ ma.nd&tcd : 

informetioa rcfcrr~ to above befot~ a physician may perform ~ tlbott.lon. ~ MCLA 

· §333.17015(3). This provision mandatei that women make a le.at two !SOpar&t~ vii!u to: 

"' heo.ltb care provider before beini permitting to reroive abortion service$, and that he, 

abortion be dela~ without regard to her health. 

d) Tho definitlon o! 11metliC11 c;merieocf as provided ill 11701'(2)(( 

The itatutory dofinihon d~ not adequately prot~ u womau•a corutitutional tight to 

prot~ion o( her health, and ~ unconstitutionully vague. By narrowly de!Inlng 

"medkeil emoraenc)"' exception to the 24 hour wait:hlg p6riod e» encompasslag only t 

ijftu.adona that implicate a "serJous ruk of subaUtntis.l and frroveniblo impairment 

major bodily fwiction, ft th~ lnw forces an voconatitutio~ tr~-off be~e-n a wo 

lejlt.Jroate and important bealth Interests and tho atat1l1 purported l.nter~t m m~: 
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e) The requiretucnt that lo~l heulth dopa.-tmenu provide prt:2nan 

te~tJ, determine the probshle aestational ag¢ of a pati~nt's fcrus, and provide C.CSi.!\ 

iOV~wnentally me.ndatc:d ''couo¥c:lU1~... MCI.A §333.l 70l5(8)(t),(lS). 11W requiroroo 

violates th4 Headl~ A.Olendmertt to the Mii;higan Constitution, Art.!ck; 9, §29, u tho: , 

havo been no funding approPriatlons !or these newly cr&-atcd locnl hcalcb d~partme1 1 

re1pons1billtic,. 

11. A pbysiciants violation of the proviiiol'lS of 1993 PA 13:l subjccta him or hi: 

to criminal, quuf-c:rinUnal and ciVl1 penalties, including but cot limlt.c:d to tbe revocntk. 

of th• pbysiciau's liceiue to practice medicine .in thfa Staie. 

CQJ,Jfil I - RLQHI TO PBIYAQ' 

12 The riiht of e. womtm to choe»e to ha.ve a.n 1tbortion i1 a fundamentn. 

. I 

privacy right protectect by th~ Mfohigun Constitution, Articles I. Section 23 of the 

lV!ichiiUn Consutiitiori provldts: ''The enumeration in this corutitutioa of certain lights 

mall not he construed to deny or dispnrag~ othen ~tuined by the IX!ople." 

13. 1993 PA 133 fmpermiaa.ibly violat~ tho exercise of fundamental pri'1£1C)' 

riiht1 ~ deliberaitf1 attc:nptillg to influettco a woman'• cbolca whether to continue il 

preiµlancy. The ,sovcrumcntally created information and cierdfication that a phyaician mu1t 

provide to each and every abortion pntient, re~ess of wbethor the infonn.ation is 

r1Ievant to the pacf•nt's penonaJ dcclaiori, ia de:slined to .invade n.ud manlpwat.e the 

constitution~ protected sphere of pri~cy that surround• a woman's declaiol'\ whether to 

bear a child, In fOille circumstances, the pemmcntally flll1!1.dated litany of information 

ii Illcdically and p1ycholoaically lnappropriatc, and tnoy be ho.xmf-~l to the puticnc'' health. 

In 11ll ~ the dieccuninatlc.n ot inaccurate Md biasf;d in.formation s-erves no logithllate . 
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and COtllp<!llling state interest which overcomes a woman·s f-undaroent~l privacy righ~. 

Addidonally, required delays serv~ no legitimate and oompclling ~il~t~ .inter~6t and are 

unconatitutionsL 

f:OUNJ II ... D'U,E PROCESS 

14. Article I, Section 1? of Che Mkhisan Comtitutlon provides in pertinent part 

that: ''No·· panon shall be ... diprived of life. liberty or property, without due process of 

law!' 

1,. 1993 PA 133 violates the Due Proce$$ ClaU&e of th~ Michii!Ul Coiutitution 

by pll\CI.na eubs,antial burdens and restrictions ~pan a woman1
$ fundamental right to 

reprodu~tivc choice. 

16. Tbc man'1aiort counaelinB and certifioatioti provisions of 1993 PA 133 ar~ 

dcaJsncd to intorfcre with and intluence the woman'• choice betw~en abortion or 

chilObJrth, und io c:oerce the patient to rejeet e.boction. The 1tat\lte require& a litany of 

mhl~adlna, inaccurate, aiid potentially iuapproprlnt~ inforn1ation. and materials that the 

phyaician m\dt impart to each woman rcgatd.less of whether, in th.: ph~ician•a judgment, 

th~ infarmatio.Il is relevant. These provisions !mpermb~lbly interfere with the 

comtitution&lly protc:'1td riibt of reproductive choice or wom~n and thelr doctora, 

constlt\lte wue&anablc purderu and uodu' obstacles in the path of both doctor• a® 

abort!an paticmu_ and is thetefon) violative of Michlian's Due Procea& Clauae. 

17. Section 1701,(3) mandates a Z4 hour d.:lay 0¢tw~n tho time that a 

p~snancy it confirmed, the probabl~ geatational aae of the fetuJ i& d6tcrmlneclw and the 

biased counaUna tJ provided, before an abortion may be pttionned. · Thore is no 

lcgitima.t• or coinptTiwa state interest furthered by ~ e.rbitrn1y and infli:x:J'ble ~ritina 
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perlod. Thl.8 provision 5evcrely b~1rdens and infringes the right of rcprni.lucti~ choi~e of 

both women and their doctors, and a th~r~fure violative of Mkh.4.la.n'1 Duo Proc~:s.s 

Clause . 

COtJNT TU -- FEEE .. Sfrn1 

18. Article t. §S of the Michi~a.n Constitution provideJ that ·r.very pe~on may 

freely spea~ write, express and publii;h hi~ or her vie~ OA ~u 'ubjec~, and tha1 i>o law 

ahall bf enacted to rutrain or abrldee the Hbcrty of apecch. 

19. 1993 PA 133 compea physician& to provide their abortion pati~nu wltl 

nilil~ad~ ina~ate, and biased information r~gurdir\i 21bortion and the rub Of th• 

procedure. For aomc patients, the delivery of this infonnation, including the probabJ: 

sut:.t.Uonal •it of the fetu" ls mcdicAUy 1nc.l psycholo~caUy CClltftlindi~tc:d, aDd th 

provision of thl$ information would be contrary to proper medi~l practic.,._ In all cue: 

1993 PA 133 compels 1pee.cli from physicians in contmvcntjon of the Michi~ 

Corutitution. 

CQ!.Mf IV .. VAGQJ?~~ 

ZO. 1993 PA 133 p~du in KCtioD 1701$(2)(d) this.t a "m~ical emergency" 

defined as a condltJon which 10 complicatoi a woman's preanunC)' ~ to necuiitate J 

immediate abcrtJoa to ivert death, "or for which a delny w'Jl creat~ aerioua rllk 

tub1i'"1rial ud .irreversible: impainnent of a major bodily function." 

21. nm dcfiuitiou is .so vague as to ran to provid~ 11.doqua.tt 11Qdcc to phylf ci. 

of the conditions \lnder which an immediate abortion may be pcrform~d, tmd therc!c 

ia violative ot tbe Due Process a~use, Mich Const 1963, An 1, §17. 

22. 1993 PA 133 provides in Section 17015(3) that a phydcian . ot a qa.allf 
• 
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'· 
ibe !ctu~ [fl?OB(3)(e.)J. In anoth~r portion of the Jhttute, however, the term 11probabJe 

\ gestatfoni!I a~e of tho felos" ii dofined as tho aostational age of the fe.l\J• at the rime an 

\ abortion ii to be performed, "as determined by the nttendln~ phyalcLln.w {§17015(2)(1)]. 

23. It is t.ierefore unclear as to whetho,r a "GuaHflcd p~no11 naui:sting the 

phy-5ic..ilin" may legally d4t~rminc the probable ieltationa! as~ of the fetus. The .um.ue 

ia thcraby so vn~e a.a to fail to provide: adeqUAte notice to Phrdldana a4 to whether th~ 

task of dctenninin2 gestational e~e may be delegated, "nd is thereby violative ot the. Due 

Pro~ Clause, Mic.h Const 1963, Art 1, § 17. 

1hall pdtform a number o! tnsks in order to implement the law, including b\lt not limited 

to providing pt$;nancy teats, determining the probabl~ aestational age of ~ confirmed 

l)Tesnaney, and proviclini a completed certificatlo" form 1t the time toot varloOJ other 

muterial.t are provided to an abortion patient. 

25. Thesa ~d.utei will reqllin: new and additional exp~ditur~ by local hoaltb 

departmcnt1'. &th pregnancy ternng and the determination of probnblo SCJi1HtionA1 ai>e 

arc service& which require cquipmaru, material. and perionneJ which have not been 

funded by the legislature. 

26. Mfchlpn Conatltutlon 1963, Art 9 §29 providea in part thb.t · thts it.ate ~ 

prohibited from rcducins the atatc fin.a.need proport1oa of the ne~ry cost.a of any 

existing activities ot tervicq required of lo~al govermn~nt unit., nnd mtiy not mandate 

n•w activitiea or services unlcaa a iiatc appropriation ii made. 
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21. There hiu been no ~tate appropritltion to kx:al health depl1!tmenta to pay 

th• illcreaaed coats thHt will nccrue duo to tho r~uirementi of 1993 l> A 133. Thl~ 

coflltltutu a violation of the MiclU~nn Cc:>n~titution as wen as of MCI..A. §21.231 £1 wt• 

BB!JEE ~Quesreo 

ia. An actual controveny exists between the parties, and ft 1' necessa.zy that 

th&rc be ~{ d1clarctioD of their rijih~ with respect to the cfaimed corutirutional iovalidity 

of 1993 PA 133, 

29, The enforcement of 1993 PA 133 by defendant Attotn~·Gcneral of 

Michigan and other law enforcement officers ct' the State of Mic.hlian. will violilt" ri~hti 

~~ntee..d to the plaintiffs arid Ule pemna wh°'o rlibts the plaintiffs are entitled to 

aurn !a the present litiption by the Michigan Comtitution, and will cauao irrcparablcs 

mjury to those rijhtlt The plaintiffs have no plain, speedy, or adequate · remedy at law. 

anJ tho pre,ent 1uit iJ Uie e>nlf mtana 0£ eeourlni tho rc~f req\lc6ted. 

WHEREFORE. pbllntiffa respectfully pray for the fo!Iowing r~l!ef: 

(1) That thl1 Court enter a declaratory judpent to the effect that th& 
proviliiom of 1993 PA 133 violate the requirement& of Mkh Carat 1963 Art 
1, lfS, 17, and 21, Md the Generic Right to Ptiwcy Guarontcc a! MJch 
Conat 1963. 

(2) That thls Ccurt e.nter a decl~ratory jud2t0ent to the effect ths.t 1993 PA !33 
W>latea the requirements ot Mleh Const 1963, ·Art !>, §29, 

(3) 

(4) 

That chit Court enter a permanent iajun'1J~ csnjoinfo 
Attomoy~n~ral of Michii~. and all other law enforcmi~i~ dc!en~ant, 
State of Michipn, from cnforcwe in Ill)' way Che provt.iom1 of ol~rps ol the 

:111'1 A 133. 
That pendinJ th~ determination of plalnU!b> Prtt;w fur dee 
~eut inj\tnctivc reli~f. thll Court eAter a re . . J~t~ry .ana 
cnJolnma the def¢ndnnty Attorney-Gcnoral of MiciJan ~ U\lauction 
c:nro~mcnt gffi~fl of the State ol Mlchfiio, frorn nf ' ~· fu Other law 
---..:.J""'• n' 1993 PA 133. and tl11itt ~n"n nr-~11 ..... 1_"- -~~c. g .. a.Dy way tho 
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~su~ prior to Apnl 1, 1994, wh~n the provision:. of 199~ PA 133, are to 
\ik• full force and effc~t. 

(S) That thia Co\lrt QWllrd tho ptainti!fs their co:;t~ herein, includin~ reasomtbl~ 
attomer~; fee1. 

(6) Thct th/1 Court award the plaintiffa any othor relief to which they, or any 
9£ them, may iippur to be cntitkd. 

ACLU FUND OF MlCHIOAN 

BY: _________ _ 

EJ.i7At>.th Glcic.hdt (P30369) 
Attomey for PJ.oii.ntifti 
l.SOO Buhl Buildins 
D6troit, MI 48226 
(313) 964"'6900 

DATEDt March 101 1994 

P~ul J. Denenfol<l (P36982) 
Attorney for Plt1intiJ:Tu 
1249 W~hington Blvd.1 Ste. 2910 
Detroit, Ml 48226 
(313) 961-7728 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

MARYANN MAHAFFEY; ETHELENE CROCKETI JONES, M.D.; 
MARK EVANS, M.D.; CHARLES VINCENT, M.D., 

Plaintiffs, 

v 

ATIORNEY-GENERAL OF MICHIGAN, 

Defendant. 

AMERICAN CIVIL LIBERTIES UNION 
FUND OF MICHIGAN 

BY: Elizabeth Gleicher (P30369) 
Attorney for Plaintiffs 
Gleicher & Reynolds, P.C. 
1500 Buhl Building 
Detroit, MI 48226 
(313) 964-6900 

Paul J. Denenfeld (P36982) 
Attorney for Plaintiffs 
1249 Washington Blvd., Ste. 2910 
Detroit, Michigan 48226 
(313) 961-7728 

MOTION FOR PRELIMINARY INJUNCTION 

___ .._._.. 

NOW COME the plaintiffs, by and through their attorneys, and respectfully move 

this Court, pursuant to MCR 3.3 lO(A), that it grant a preliminary injunction, enjoining the 

defendant Attorney General of Michigan and others with notice from enforcing in any way 

the provisions of 1993 PA 133, specifically MCL § 333.17014, et seq during the pendency 

of this litigation. In support of this Motion, plaintiffs respectfully show unto this Court as 
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follows: 

1. This is a suit for declaratory and injunctive relief, challenging the 

constitutionality of 1993 PA 133, MCL § 333.17015, a statute involving abortion and 

providing for civil, criminal, and quasi-criminal penalties. 

2. Plaintiffs are the President of Detroit City Council, and four health care 

professionals. Their First Amended Complaint alleges five counts, which are the basis for 

this Motion. 

3. Count I alleges that the enactment of MCL § 333.17015 violates the health 

care professional plaintiffs' patients' generic privacy rights under the Michigan Constitution. 

4. Count II alleges that the enactment of MCL § 333.17015 violates the health 

care professional plaintiffs' patients' substantive due process rights under Mich Const 1963, 

Art 1, § 17. 

5. Count III alleges that the enactment of MCL § 333.17015 violates the health 

care professional plaintiffs' free speech rights under Mich Const 1963, Art 1, § 5. 

6. Count IV alleges that the provisions of MCL § 333.17015 are vague, 

indefinite, and lacking in fair notice of the conduct proscribed, in violation of the Due 

Process Clause of Mich Const 1963, Art 1, § 17. 

7. Count V alleges that certain provisions of MCL § 333.17015 violate the 

"Headlee Amendment," Mich Const 1963, Art 9, § 29, by placing unfunded mandates on 

local health departments which will force local governments to expend monies. 

8. The provisions of MCL § 333.17015 are scheduled to take effect on April 

1, 1994, and will be immediately enforced by defendant and his agents. As a result of 
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these provisions, the health care professional plaintiffs and their patients will be prevented 

from exercising their constitutional rights for fear of criminal, quasi-criminal, and civil 

penalties. City Council President Mahaffey's local governmental body and others wilJ be 

improperly forced to expend local monies on the unfunded mandates from the state to 

local health departments. Plaintiffs will thus suffer irreparable injury to constitutionally 

protected rights between April 1, 1994, and the time when this Court rules on the 

plaintiffs claim for a permanent injunction. 

9. There is a strong likelihood that the plaintiffs will prevail on the merits, and 

the plaintiffs otherwise have satisfied the criteria for the granting of a preliminary 

injunction. 

10. A brief in support of this Motion is filed herewith. 

WHEREFORE, plaintiffs respectfully pray that this Court enter a preliminary 

injunction enjoining the defendant and all others with notice from enforcing in any way 

the provisions of MCL § 333.17015 during the pendency of this litigation. 

ACLU FUND OF MICHIGAN 

BY: '~ 
Eli th Gleicher 30369) 
Attorney for Plain tiffs 
1500 Buhl Building 
Detroit, MI 48226 
(313) 964-6900 

DATED: March 18, 1994 

Respectfully submitted, 

3 
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I ( / {\ <L.~' - o / [;) 
Paul J. Deneqfy d (P36982) j ........ ' 
Attorney for Plaintiffs · 
1249 Washington Blvd., Ste. 2910 
Detroit, Ml 48226 
(313) 961-7728 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

MARYANN MAHAFFEY; ETHELENE CROCKETT JONES, M.D.; 
MARK EV ANS, M.D.; CHARLES VINCENT, M.D., 

Plaintiffs, 

v 

ATTORNEY-GENERAL OF MICHIGAN, 

Defendant. 

AMERICAN CNIL LIBERTIES UNION 
FUND OF MICHIGAN 

BY: Elizabeth Gleicher (P30369) 
Attorney for Plaintiffs 
Gleicher & Reynolds, P.C. 
1500 Buhl Building 
Detroit, MI 48226 
(313) 964-6900 

Paul J. Denenfeld (P36982) 
Attorney for Plaintiffs 
1249 Washington Blvd., Ste. 2910 
Detroit, Michigan 48226 
(313) 961-7728 

,:rnc:;:: .IUHN (.\., nu1::PHY 

PLAINTIFFS' BRIEF IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 
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INTRODUCTION 

This case presents a challenge to 1993 PA 133 (MCL §333.17014 et seq), which 

restricts and burdens a woman's ability to exercise her right to obtain an abortion. The 

statute requires, inter alia, that physicians provide and abortion patients receive 

information that is inaccurate, misleading, medically unnecessary and often contrary to 

sound medical practice. This state mandated "counseling11 must be provided at least 24-

hours before a physician performs an abortion, necessitating that women seeking abortions 

services delay needed care and make at least two visits to a health care provider. 

Additionally, the statute imposes substantial financial burdens on local health 

departments. The statute does this despite the absence of any state appropriations or 

disbursements of funding for the newly created health department responsibilities. 

Plaintiffs in this action are the President of the Detroit City Council, and four 

health care professionals who treat women seeking abortions. The medical professionals 

are compelled to refrain from practicing their professions in a manner they believe to be 

most in keeping with their patients' needs and with the standards of professional care. 

Threatened enforcement of the law denies their patients an opportunity to exercise their 

constitutionally protected right of reproductive choice without a significant infringement 

of that right by the State. 

Detroit Council President Mahaffey, along with the medical professionals, challenges 

the new law as a violation of Michigan's "Headlee Amendment," Mich Const 1963 Article 

9, § 29. 1993 PA 133 requires local health departments to engage in a variety of new 

activities and services, though the State has not appropriated or disbursed monies to pay 
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for those services. AH plaintiffs bring this Headlee Amendment claim as taxpayers of this 

State, pursuant to Mich Const 1963 Art 9, § 32. 

As is discussed in detail herein, 1993 PA 133 violates several provisions of our 

State Constitution, and therefore must be struck down and its enforcement permanently 

enjoined. 

FACTS 

On February 11, 1993, SB 384 was introduced in the Michigan Senate, with Sen. 

Welborn as its chief sponsor. That bi11, patterned after the Pennsylvania law largely 

upheld in Casey, mandated, inter alia, a 24 hour waiting period, and women seeking an 

abortion to view depictions and descriptions of fetuses at various stages of development. 

The physician who would be performing the abortion or qualified person assisting the 

physician was required to carry out these mandates, though providing the materials to the 

woman could take place at a facility different from the one where the abortion would be 

performed. SB 384, as introduced, passed the Michigan Senate on April 21, 1993. 

When taken up by the Michigan House, however, the bill met with significantly 

more opposition. A substitute bill (H-12), was reported out of the House Committee on 

Public Health on June 15, 1993. That substitute bill made several changes to the original 

Senate Bill, the most substantive adding the provision that upon presenting the woman 

with the written summary and depictions, she was to be informed that she had the option 

to either review or not review those materials. 

On the floor of the House, major amendments were introduced. It was at this 
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stage of the legislative process that all of the local health department provisions were 

added by amendment. See Legislative Status, and excerpts from the House Journal, 

attached as Exhibit A. In an effort to ease the burden on women seeking abortions, Reps. 

Wetters and McNutt offered an amendment that specifically authorized the physician or 

his or her qualified assistant to refer the patient to a local health department to receive 

the mandated materials. Additionally, that amendment also mandated local health 

departments to provide pregnancy tests and determine the gestational stage of fetuses in 

an effort to ease the burden on physicians who would otherwise have to perform those 

tests. Concluding an obvious political deal struck between Republicans and Democrats, 

these amendments (as well as others) passed the House 97-3 on July 7, 1993. Six days 

later, the Senate concurred in amended House Substitute H-12. 

On August 3, 1993, Michigan's Governor approved 1993 PA 133 (hereinafter: the 

"new law"). This "informed consent" law goes into full force and effect on April 1, 1994. 

The medical professional plaintiffs are physicians who sue on behalf of themselves 

and their patients, and who are affected by the provisions of this new law. The physicians 

allege that the provisions of 1993 PA 133 violate their patients' right to privacy and 

fundamental liberty interests. They further allege that the new law impermissibly compels 

them to provide their abortion patients with misleading, inaccurate, and biased information 

regarding abortion and the risks of the procedure. They also allege the provisions of the 

new law are vague, and that they are threatened with criminal, quasi-criminal and civil 

penalties for practicing medicine in a manner consistent with the standard of care and 

their professional obligations to their patients. 
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Ms. Mahaffey, joined by the other plaintiffs, alleges that the new law mandates new 

and additional expenditures by local health departments, and that there has been no state 

appropriation to local health departments to pay these increased costs that will accrue due 

to the requirements of the new law. 

ARGUMENT 

I. PLAINTIFFS' ALLEGATIONS SATISFY THE REQUIREMENTS FOR A 
PRELIMINARY INJUNCTION 

The Michigan Supreme Court has enunciated a four-factor analysis to determine 

whether a preliminary injunction should be issued: 

1) the likelihood that the party seeking injunction will prevail on the merits; 

2) the danger that the party seeking the injunction will suffer irreparable 

injury if the injunction is not issued; 

3) the risk that the party seeking the injunction would be harmed more by 

the absence of an injunction than the opposing party would be by the 

granting of relief; and 

4) the harm to the public interest if the injunction is issued. 

Michigan State Employees Ass'n v Department of Mental Health, 421 Mich 152, 157-

158; 365 NW2d 93 (1984). Each factor will be addressed individually herein. 

A. Likelihood of Success on The Merits 

Plaintiffs will demonstrate in this Brief that MCL §333.17015 violates the Headlee 

Amendment of the Michigan Constitution, found at Article 9, § 29. A plain reading of 
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that constitutional amendment and its implementing legislation at MCL §21.231 et seq, as 

well as the case law, establish that there is a substantial likelihood of success on the 

merits of the "Headlee Amendment" issue. 

Additionally, plaintiffs will show in this Brief that MCL § 333.17015 impermissibly 

infringes upon the fundamental rights of physicians and their patients who seek to exercise 

reproductive choice. The State has no legitimate or compelling interest to justify these 

infringements. 

These arguments, infra, establish a substantial likelihood of success on the merits. 

B. Irreparable Injury 

The statute at issue involves constitutionally protected rights of women and their 

doctors to obtain medical care and exercise the right of reproductive choice without 

unjustified infringement by the State. Each and every day that the rights of these plaintiffs 

are abridged compounds the irreparable injury that they will suffer. Plaintiffs have no 

recourse other than injunctive relief. 

C. Risk of Harm 

The preliminary injunction in this matter will simply preserve the status quo. There 

is absolutely no harm to defendant in eliminating the effect of 1993 PA 133. For 

plaintiffs, the risks are unconstitutional criminal and civil penalties, the inability to fully 

exercise the right of reproductive choice, and the illegal obligation of local health 

departments to expend significant monies as a result of the state's unfunded mandates. 
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D. The Public Interest 

The public interest would be served by the issuance of a preliminary injunction in 

this case. 

II. THE STATE'S UNFUNDED REQUIREMENTS THAT LOCAL HEALTH 
DEPARTMENTS PERFORM PREGNANCY TESTS; DETERMINE THE 
PROBABLE GESTATIONAL STAGE OF FETUSES; DISTRIBUTE 
COUNSELING MATERIALS; AND CERTIFY THAT THE MATERIALS 
WERE RECENED AT A DATE AND TIME CERTAIN, ARE 11 NEW 
ACTIVIT[IES] OR SERVICE[S]" IN VIOLATION OF THE HEADLEE 
AMENDMENT 

A. The costs of performing pregnancy tests, determining the probable 
gestational stage of fetuses, distributing counseling materials, and 
cerlifying that the materials were received by the patient will be bome by 
local health departments. 

As part of the new law, MCL 333.17015 provides in relevant part1
: 

(15) Upon an individual's request, each local health department shall: 

(a) Provide a pregnancy test for that individual and determine the 
probable gestational stage of a confirmed pregnancy. 

(b) Preceded by an explanation that the individual has the option 
to review or not the written summaries, provide the summaries 
described in subsection 8(b) that are recognized by the 
department as applicable to the individual's gestational stage 
of pregnancy. 

( c) Preceded by an explanation that the individual has the option 
to review or not review the depiction and description, provide 
the individual with a copy of a medically accurate depiction 
and description of a fetus described in subsection 8(a) at the 
gestational age nearest the probable gestational age of the 
patient's fetus. 

1Subsection (15), which is the subsection that sets out the state's mandated requirements on local 
health departments. is set forth first for context. AfJ discussed further in Plaintiffs' Brief in Support of 
Motion for a Preliminary Injunction, the statute is virtually incomprehensible in its organization and self­
contradictions. 
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(d) Ensure that the individual is provided with a completed 
certification form described in subsection (8)(f) at the time the 
information is provided. 

(8) The department of public health shall do each of the following: 

(f) Develop, draft, and print a certification form to be signed by 
a local health department representative at the time and place 
a patient is provided the information described in subsection 
(3), as requested by the patient, verifying the date and time 
the information is provided to the patient.2 (emphasis 
added) 

These new state mandates will require new and additional expenditures by local 

health departments. Pregnancy tests cost money for both equipment and staffing. To 

accurately determine the probable gestational stage of a fetus requires a physician and 

expensive equipment, each of which will require extensive resources by local health 

departments. Additional staff will be necessary to distribute the written summaries and 

depictions, and to fulfill the new law's requirement that a local health department 

representative certify on a form that the pstient received the information on a date and 

at a time certain. See Affidavit of Mark Bertler, attached as Exhibit B. 

There is no question that the additional costs of complying with the new law's 

mandates on local health departments will be borne by local health departments.3 The 

2"Local health department representative" is defined as "a person employed by, or contracted to provide 
services on behalf of, a local health department. ... " MCL 333.17015(2)(c). 

3The legislation implementing Mich Const 1963, Art 9, §29, MCL §21.231 et seq defines "local unit 
of government" as "a political subdivision of this state, ... if the political subdivision has as its primary 
purpose the providing of local governmental services for residents in a geographically limited area of this 
state and has the power to act primarily on behalf of that area." Pursuant to MCL §333.2421, the Detroit 
Health Department "shall have the powers and duties of a local health department," powers and duties 
described in MCL §§333.2433 and 333.2435. Clearly, then, the Headlee Amendment at Art 9, §29 applies 
to all local health departments, whether county, city, or health district departments. 
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only statutory state funding to local health departments is found at MCL §333.2475, which 

provides that the state department of public health "shall reimburse local governing 

entities for the reasonable and allowable costs of required and allowable health services 

delivered by the local governing entity .... " Those reimbursements are explicitly made 

11[s]ubject to the availability of funds actually appropriated11 by the Legislature, but should 

currently be 50% of the costs. MCL §333.2475(1)(a). The state department is currently 

funding significantly less than that share of those costs. See 1993 PA 174, the 

appropriations act for the Department of Public Health for Fiscal Year 1993-94, at 871 

(which appropriates $17,079,200 for 11state/local cost-sharing.11)4, attached as Exhibit C. 

Thus, it cannot be seriously disputed that the costs of the law's new requirements 

on local health departments will be borne by those local health departments or those 

departments' funding entities (i.e., counties). 

B. 1993 PA 133 requires a 11new activity or service11 in violation of the 11Headlee 
Amendment.." 

Mich Const 1963, Art 9 §29 provides in part: 

The state is hereby prohibited from reducing the state financed 
proportion of the necessary costs of any existing activity or 
service required of units of Local Government by state law. 
A new activity or service or an increase in the level of any 
activity or service beyond that required by existing law shall 
not be required by the legislature or any state agency of units 
of Local Government, unless a state appropriation is made 
and disbursed to pay the unit of Local Government for any 
necessary increased costs .... 

4TI1e only other state monies received by local health departments are categorical grants that are, of 
course, earmarked for specific categories of expenditures. See Exhibit C, 1993 PA 174, the appropriations 
act for the Department of Public Health for Fiscal Year 1993-94, at 871, which designates 9 other categories 
of funding for local health systems. 
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In the subsequent legislation to implement this constitutional section, MCL 21.231 

et seq, the Legislature defined certain key phrases contained in §29: 

"Activity" means a specific and identifiable administrative action 
of a local unit of government. ... [MCL §21.232(1)] 

"Service" means a specific and identifiable program of a local 
unit of government which is available to the general public or 
is provided for the citizens of the local unit of government... 
[MCL §21.234(1)] 

"Existing law" means a public or local act enacted prior to 
December 23, 1978 .... [MCL §21.234( 4)] 

"State requirement'' means a state law which requires a new 
activity or service or an increased level of activity or service 
beyond that required of a local unit of government by an 
existing law ... [MCL §21.234(5)) 

A plain reading of 1993 PA 133 leads to the obvious conclusion that this new law 

requires local health departments to carry out new "activit[ies] or "service[s]." The 

requirement that health departments perform pregnancy tests and determine the 

gestational stage of fetuses forces a "specific and identifiable administrative action." See 

MCL §21.232(1). Moreover, these required services are to be "available to the general 

public or [ ] provided for the citizens of the local unit of government." MCL §21.234(1). 

These unfunded state mandates on local governments are precisely what "Headlee" is 

intended to prevent. 

In construing the purpose of Mich Const 1963, Art 9, §29, the Michigan Supreme 

Court has stated: 

"[These first two] sentences clearly reflect an effort on the part 
of the voters to forestall any attempt by the Legislature to 
shift responsibility for services to the local government, once 

10 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM



its revenues were limited by the Headlee Amendment, in order 
to save the money it would have had to use to provide the 
services itself. 

"Because they were aimed at alleviation of two possible 
manifestations of the same voter concern, we conclude that the 
language 11required by the legislature or any state agency" in 
the second sentence of §29 must be read together with the 
phrase "state law" in the first sentence. This interpretation is 
consistent with the voters' intent that any service or activity 
required by the Legislature or a state agency, whether now or 
in the future, be funded at an adequate level by the state and 
not by local taxpayers." (original emphasis) 

Durant v State Board of Education, 424 Mich 364, 379-80; 381 NW2d 662 (1986). 

Finally, the new Jaw is plainly mandatory, and not permissive, in its terms. In Delta 

County v Michigan Dept. of Natural Resources, 118 Mich App 458; 325 NW2d 455 

(1982), the Michigan Court of Appeals struck down the Solid Waste Management Act as 

violative of the Headlee Amendment. That Act provided in part: 

A municipality or county shall assure that all solid waste is 
removed from the site of generation, frequently enough to 
protect the public health, and are delivered to licensed solid 
waste disposal areas, ... MCL 299.424; MSA 13.29(24 ). 

In analyzing whether the term "shall assure11 required 1'new or increased" activities 

under the Headlee Amendment, the Court of Appeals stated: 

The general rule when interpreting the language of a statute 
is to construe it according to its plain meaning. Uniformly, 
this Court has held that the word 'shall' is mandatory. See St. 
Highway Commission v Vanderkloot, 392 Mich 159, 220 NW2d 
416 (1974). 

[Upon] review of the entire Act, we are convinced that the 
words 'shall assure' are the equivalent to a command to 
localities to dispose of solid waste products .... 
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118 Mich App at 462. See, also, City of Ann Arbor v State of Michigan, 132 Mich App 

132; 347 NW2d 10 (1984)(distinguishing between permissive and mandatory statutes, and 

holding the local fire protection statutes to be permissive and thus not subject to 

11Headlee. 11
) 

Likewise, in the instant case, 1993 PA 133's mandatory language ("Upon an 

individual's request, each local health department shall ... ) is "the equivalent to a command 

to localities .... " Id. In Delta County, the Court of Appeals had no trouble concluding that 

the law in question imposed "new and increased" duties on municipalities, and occasioned 

11necessary increased costs" within the meaning of the Headlee Amendment. In the case 

at bar, it is equally clear that 1990 PA 133 imposes increased costs on local health 

departments.5 

C. There has been no appropriation or disbursement by the state to local health 
departments to pay for these new state mandates. 

1993 PA 174 is the appropriations act for the Department of Public Health for 

Fiscal Year 1993-94. There is no appropriation made to local health departments to pay 

for the new or increased costs to local health departments that will be incurred due to the 

state requirements in 1993 PA 133. See 1993 PA 174, at 871. 

Additionally, local health departments have received no disbursements of state 

monies to pay for these new or increased costs despite the statutory requirement that 

5Many local health departments already perform pregnancy tests; upon information and belief, no 
local health department determines the probable gestational age of fetuses now, nor do any distribute the 
abortion counseling materials and certify that the patient has received those materials. The new law clearly 
requires them to do so; thus, whether or not these activities were previously required, Mich Const 1963, Art 
9, §29 is violated. See Livingston County v Department of Management and Budget, 430 Mich 635; 425 
NW2d 635 ( 1988). 
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initial advance disbursements be made at least 30 days prior to the effective date. See 

Bertler Affidavit. MCL §21.235(1), the "Headlee Amendment" implementing legislation, 

requires the Legislature to "annually appropriate an amount sufficient to make 

disbursement to each local unit of government for the necessary cost of each state 

requirement. ... " "[An] initial advance disbursement (shall] be made at least 30 days prior 

to the effective date of the state requirement," with annual disbursements thereafter. 

MCL §21.235(2). 

No appropriations or disbursements by the state to local health departments have 

been made. 1993 PA 133 must be enjoined, as it is in clear violation of Michigan 

constitutional and statutory law. 

III. THE "INFORMED CONSENT' LAW IS AN UNCONSTITUTIONAL 
INFRINGEMENT ON THE RIGHTS OF PHYSICIANS AND THEIR PATIENTS 
WHO SEEK MERELY TO EXERCISE THEIR RIGHT OF REPRODUCTIVE 
CHOICE 

A. This Court has the Responsibility to Interpret the Michigan Constitution 
Separately from how the United States Supreme Court Interprets the Federal 
Constitution. 

The drafters of the 1963 Michigan Constitution intended that every section of that 

document have meaning, importance and enforcement. Our Michigan Supreme Court has 

recognized this, and has rejected 11 the notion that state constitutional provisions were 

adopted to mirror the Bill of Rights .... 11 Brennan, State Constitutions and the Protection 

of Individual Rights, 90 Har L Rev 489, 501 (1977). Six months ago, the Michigan 

Supreme Court explained the relationship between the federal and Michigan Constitutions 
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in Sitz v Department of State Police, 443 Mich 744, 762; 506 NW2d 209 (1993): 

As a matter of simple logic, because the texts were written at 
different times by different people, the protections afforded 
may be greater, lesser, or the same. (footnote omitted) 

The Sitz court concluded at 763: 

What is to be gleaned from our former cases is that the courts 
of this state should reject unprincipled creation of state 
constitutional rights that exceed their federal counterparts. On 
the other hand, our courts are not obligated to accept what we 
deem to be a major contraction of citizen protections under 
our constitution simply because the United State Supreme 
Court has chosen to do so. We are obligated to interpret our 
own organic instrument of govemment. (emphasis added)6 

Sitz is but the latest of a long line of cases where our Michigan courts have 

interpreted the Michigan Constitution differently than the U.S. Supreme Court interpreted 

the federal Constitution on an identical or similar issue. See, e.g., People v Bullock, 440 

Mich 15; 485 NW2d 866 (1990)7; Socialist Workers Party v Secretary of State, 412 Mich 

571; 317 NW2d 1 (1982); 8 People v Cooper, 398 Mich 450; 247 NW2d 866 (1976)9
; 

6In Sitz, our state Supreme Court did just that, interpreting Mich Const 1963, Art 1, §11 differently 
than the U.S. Supreme Court interpreted the federal Fourth Amendment, and reached an opposite result 
than the U.S. Supreme Court in striking down highway sobriety checklanes. Cf Michigan Dept of State 
Police v Sitz, 496 US 444 (1990). 

7Cf Harmelin v Michigan, __ us __ ; 111 SCt 2680 (1991)(whether nonparoleable life sentence for 
cocaine possession is cruel and unusual punishment) 

8Cf Hudler v Austin, aff'd sub nom Allen v Austin, 430 US 924 (1977)(proper analysis, and standard 
of review, of ballot access claims) 

9Cf Bartkus v Illinois, 359 US 121 (1959)(whether double jeopardy bars subsequent prosecution in 
another jurisdiction for an offense arising out of same criminal act) 
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People v Garcia, 398 Mich 250; 247 NW2d 547 (1976)10
; People v Beavers, 393 Mich 554; 

227 NW2d 511 (1975), cert den 423 US 878 (1975) 11
; People v Jackson, 391 Mich 323; 217 

NW2d 22 (1974)12
; People v White, 390 Mich 245; 212 NW2d 222 (1973)13

; Detroit 

Branch, NAACP v City of Dearborn, 173 Mich App 602; 434 NW2d 444 (1989), lv den 

_ Mich __ ; 447 NW2d 751 (1989) 14
; Michigan Organization for Human Rights v 

Attorney General, No. 88-815820 CZ (Wayne Circuit Court, 7-9-90), attached as Exhibit 

D.1s 

Even where the Michigan Supreme Court applies the same standard of review and 

method of analysis as the United States Supreme Court, it does not "hesitate to reach a 

conclusion different from that reached by the United States Supreme Court when it is 

warranted." Delta Charter Township v Dinolfo, 419 Mich 253, 276-277, n 7; 351 NW2d 

831 (1984). In that case, the Michigan Supreme Court held that the due process clause 

10Cf Strickland v Washington, 466 US 668 (1984)(standard for ineffective assistance of counsel) But see 
People v Tommolino, 187 Mich App 14; 466 NW2d 315 (1991), lv den 439 Mich 902 (1991)(conflict­
settling decision holding state and federal tests are the same) 

11 Cf US v White, 401 US 745 (1971)(whether warrant is required for participant monitoring) But see 
People v Collins, 438 Mich 8; 475 NW2d 684 (1992)(overruling Beavers and adopting the reasoning of US 
v White) 

12Cf US v Ash, 413 US 300 (1973)(whether there is a right to counsel at pre-trial photographic 
identifications) 

13Cf Ashe v Swenson, 397 US 436 (1970)(whether double jeopardy prohibition requires joinder of 
charges arising out of same transaction) 

14Cf Washington v Davis, 426 US 229 (1976) and Arlington Heights v Metropolitan Housing 
Development Corp, 429 US 252 (1977)(whether showing of disparate impact constitutes racial discrimination 
in violation of equal protection, or whether purposeful discrimination must be shown) 

15Cf Bowers v Hardwick, 487 US 86 (1986)(whether there is a fundamental right of adults to engage 
in consensual sodomy in private) 
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of Mich Const 1963, Art 1, §17, protects the right of unrelated individuals to live together, 

and struck down a zoning ordinance which narrowly defined "single family." This result 

was opposite to that previously reached by the United States Supreme Court in a case 

presenting a federal due process challenge to a virtually identical ordinance. Village of 

Belle Terre v Boraas, 416 US 1 (1974). 

Thus, Michigan courts not only can -~ but must -- interpret the state Constitution 

separately from how the United States Supreme Court has interpreted the federal 

Constitution. 

B. The Michigan Constitution Guarantees Reproductive Freedom and Autonomy 

1. The right to privacy is a fundamental right under the Michigan 
Constitution. 

In Roe v Wade, 410 US 113 (1973), the United States Supreme Court held that 

the constitutional right to privacy, recognized in a number of prior cases, encompasses a 

woman's decision whether or not to terminate her pregnancy. Until the end of the first 

trimester of pregnancy, a patient and her physician are "free to determine, without 

regulation by the state," that a pregnancy should be terminated. 410 US at 163. From 

the end of the first trimester of pregnancy until the point of fetal viability, a state may 

regulate abortion "to the extent that the regulation reasonably relates to the preservation 

and protection of maternal health. 11 Id. (emphasis supplied). 

Because a woman's health interests are paramount until the point of fetal viability, 

only a compelling interest can justify state regulation impinging upon that right. 410 US 

at 155-156. 
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Although the Michigan Constitution contains no explicit right to individual privacy, 

it cannot seriously be doubted that our constitution confers protection of these extremely 

important rights: 

"This court has long recognized privacy to be a highly valued 
right. DeMay v Roberts, 46 Mich 160, 9 NW 146 (1881). No 
one has seriously challenged the existence of a right to privacy 
in the Michigan Constitution nor does anyone suggest that 
right to be of any less breadth than the guarantees of the 
United States Constitution." 

Advisory Opinion 1975 PA 227, 396 Mich 465, 504; 242 NW2d 3 (1976). 

In Advisory Opinion 1975 PA 227, the Michigan Supreme Court specifically cited 

both Roe v Wade, supra, and Griswold v Connecticut, 381 US 479 (1965), as support for 

the presence of constitutionally protected "zones of privacy." These zones, the Court 

noted, derive from the 1st, 3rd, 4th, 5th, 9th and 14th Amendments to the United States 

Constitution. "The people of this state," the Court continued, "have adopted 

corresponding provisions in art. 1 of our Constitution." Id. at 505. 

And, four years ago, this Court recognized our state constitutional right of privacy, 

holding that adult citizens have a fundamental right to engage in consensual sexual 

activities in the privacy of their homes. MOHR v Attorney General, supra. This Court 

stated: "The Michigan Constitution embodies a promise that a certain private sphere of 

individual liberty will be kept largely beyond the reach of the government." Id at 9 

(citations omitted). 

2. Strict scrutiny is the standard to be applied in reviewing the Act 

Since the Michigan Supreme Court has recognized that a woman's decision whether 
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to conceive or bear a child implicates privacy rights found in our state constitution, a strict 

scrutiny standard of review is appropriate: 

The right to privacy includes certain act1v1t1es which are 
fundamental to our concept of ordered liberty. Rights of this 
magnitude can only be abridged by govemmental action where 
there exists a 11compelling state interest." Roe, supra, 410 US 
152, 155; 93 SCt 705. KroJ;Jf v Sterling Heights, 391 Mich 139, 
157-158; 215 NW2d 179 (1974). (emphasis supplied) 

Advisory Opinion, supra, at 505. 

This standard is consistent with that used to review every other fundamental right 

protected by the Michigan Constitution. See, e.g., Doe v Department of Social Services, 

439 Mich 650, 661·2; 487 NW2d 166 (1992)(Art 1, § 2 equal protection review of 

classification that impinges upon the exercise of a fundamental right); People v Delonge, 

442 Mich 266, 279-280; 501 NW2d 127 (1993)(Art 1, § 4 free exercise of religion review, 

at least where in conjunction with right of parents to direct children's education); Advisory 

Opinion 1975 PA 227, 396 Mich 465; 242 NW2d 3,8 (1976)(Art 1, § 5 free expression 

review of restrictions on speech and the media). 

3. The new 11undue burden" test adopted by the United States Supreme 
Court in interpreting the federal constitution is badly flawed and 
unworkable, and should be rejected by Michigan courts. 

In 1992, the United States Supreme Court decided Planned Parenthood of 

Southeastern Pennsylvania v Casey, __ US __ ; 112 S Ct 2791 (1992). Casey relaxed 

the strict scrutiny standard of Roe v Wade established 19 years earlier with a less 

protective "undue burden11 test. In contrast to virtually every other fundamental right, 

restrictions on a woman's right to terminate a pregnancy will be upheld under the federal 
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constitution unless they have "the purpose or effect of placing a substantial obstacle in the 

path of a woman seeking an abortion of a nonviable fetus." Id at 2820.16 

This undue burden test is inconsistent with Michigan's traditional mode of analysis 

of fundamental rights, and directly at odds with the strict scrutiny standard for abortion 

regulations announced by the Michigan Supreme Court in Advisory Opinion, supra. 

Michigan courts have never utilized an undue burden standard when reviewing laws that 

impinge on fundamental rights, and there is no persuasive reason why such a standard 

should be adopted now. 17 

In fact, even dissenting Justices Scalia and Rehnquist decried the inherent 

vagueness and lack of standards in the newly-announced test. Protesting the amount of 

subjective determination required of trial courts, Chief Justice Rehnquist believed the new 

16 Applying this new standard, announced in a joint opinion by Justices O'Connor, Souter, and Kennedy, 
the Court upheld four provisions of the Pennsylvania law, including a counseling requirement, a 24-hour 
mandated waiting period, a parental consent requirement, and reporting requirements. 

17To the contrary, the well-known circumstances that led to the decision in Casey strongly dictate against 
the Michigan courts reflexively adopting the new standard in Casey. As recently as 1986, a majority of the 
Justices utilized a strict scrutiny standard in reviewing abortion restrictions. Thornburgh v American College 
of Obstetricians and Gynecologists, 492 US 490 (1986). The law was invalid unless the state demonstrated 
that the regulation was narrowly tailored to promote the state's compelling interests in the health of the 
woman or the protection of a viable fetus. The six statutes at issue in Thornburgh (many virtually identical 
to those upheld in Casey six years later) were struck down 5-4. The four dissenters, Justices White, 
Rehnquist, and O'Connor and Chief Justice Burger, largely attacked the Roe v Wade conclusion that women 
had a fundamental right to have an abortion. 

Three years later, during which time Justices Scalia and Kennedy joined the Court, the Court 
decided Webster v Reproductive Health Services, 492 US 490 (1989). For the first time since Roe, a 
majority no longer used strict scrutiny in analyzing abortion restrictions. The plurality (Chief Justice 
Rehnquist and Justices Scalia, White, and Kennedy) would no longer apply strict scrutiny; Justice O'Connor 
in concurrence set forth her proposed undue burden standard, adopted three years later in Casey. 

The only thing that had changed since Thornburgh was the make-up of the Court: Justice Kennedy 
had replaced Justice Powell; Justice Souter had replaced Justice Brennan; and Justice Thomas had replaced 
Justice Marshall. Compelling legal reasoning, not political appointments, should be the basis for the 
interpretation of the Michigan constitution by the Michigan courts. 
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standard to be "based even more on a judge's subjective determinations than was the 

trimester framework .... 11 112 S Ct at 2866 (Rehnquist, CJ, concurring in the judgment in 

part and dissenting in part). Justice Scalia concluded the new test "is inherently 

manipulable and will prove hopelessly unworkable in practice." 112 S Ct at 2877 (Scalia, 

J., concurring in the judgment in part and dissenting in part). 

Additionally, unlike the usual strict scrutiny test which essentially puts the burden 

of production on the state once an infringement on a fundamental right is shown, the 

undue burden test places the production requirement squarely on the individual despite 

the state's overwhelming advantage of resources. This flies in the face of accepted 

constitutional analysis in this state. See cases cited supra, at 18. 

C. The Michigan "Infonned Consent" Law Violates the Michigan Consritution's 
Rights to Privacy and Due Process 

Where the United States Supreme Court ignores precedent, logic, and an 

appropriate regard for individual rights, 11our [Michigan] courts are not obligated to accept 

what we deem to be a major contraction of citizen protections under our [Michigan] 

constitution simply because the United States Supreme Court has chosen to do so.11 Sitz, 

supra, 443 Mich at 763. Where our Michigan Supreme Court has chosen not to accept 

what the United States Supreme Court has done, it has frequently relied on prior federal 

cases or dissenting opinions to establish more protective standards. For example, in 

People v Bullock, supra, the majority opinion extensively discussed Solem v Helm, 463 

US 277 (1983), and essentially adopted Justice White's dissenting opinion in Harmelin v 
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Michigan, _US _; 111 S Ct 2680 (1991). In People v Cooper, supra, the opinion 

extensively discussed both prior and recent federal decisions. In People v Turner, 390 

Mich 7; 210 NW2d 336 (1973), in adopting the objective test for entrapment on public 

policy grounds, the majority essentially adopted the dissenting views of several U.S. 

Supreme Court Justices. See, e.g., US v Russell, 411 US 423 (1973)(Stewart, J, 

dissenting). And, in People v Beavers, supra, the Court analyzed the issue under federal 

Fourth Amendment jurisprudence, but reached a contrary result to the United States 

Supreme Court's holding on the issue. 

Thus, since it has already been established that the appropriate standard under the 

Michigan constitution is strict scrutiny as articulated in Roe v Wade, the analysis in cases 

applying Roe to laws similar to Michigan's new law is instructive. 

1. Mandated delay 

MCL 333.17015(3) requires all women to delay at least 24 hours before obtaining 

an abortion after the pregnancy is confirmed and the probable gestational age of the fetus 

is determined, and after receiving the biased counseling described in MCL 

§§333.17015(8)( a ),(b ). 

Additionally, the mandatory delay will require all women to make at least two trips 

to an abortion provider. 18 See First Amended Complaint, ,, 10( c ). This provision will 

18While the statute purports to provide alternatives to women by mandating local health departments 
to provide pregnancy tests and gestational stage determinations, MCL §333.17015(15), and by permitting the 
biased counseling to occur either at the local health department or at another location, MCL §333.17015(4), 
those alternatives arc fraught with problems. First, the local health departments are having a new activity 
mandated by the state without state appropriation and disbursement in clear violation of Mich Const 1963, 
Art 9, §29 (a/k/a the "Headlee Amendment"). See Plaintiffs' Motion for Summary Disposition. Second, 
some local health departments have publicly vowed to refuse to perform these state mandates because of 
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cause the many women who have long distances to travel to pay additional costs of child 

care, food and lodging, transportation and lost wages. These burdens will be particularly 

acute for rural, low-income women who live great distances from an abortion provider, 

and women who must explain or justify their absences, such as battered women, young 

women, and those who have no sick leave from their jobs. 

Delays will also force some women into the second trimester of pregnancy, 

increasing both the cost and the medical risks. See First Amended Complaint, ~~ lO(c); 

15; 16; 17. There are numerous medical conditions which seriously threaten a woman's 

health and require termination of a pregnancy without these delays, but which do not 

meet the statute's definition of "medical emergency.19 In some of these situations, delay 

in performing an abortion will seriously threaten a woman's health -- but may not 

necessarily pose a threat of "death ... [or] create serious risk of substantial and irreversible 

impairment of a major bodily function." MCL §333.l 7015(2)(d). In other cases, delaying 

abortion decreases the woman's chance for eventual cure. Requiring delay in all these 

cases departs from accepted medical practice. Id. 

the state's lack of funding. See District Health Dept. No. 3 letter to Sen. George McManus, attached to 
Bertler Affidavit. 1l1ird, in those areas of Michigan where a local health department or district serves a 
large geographic area, the distance a woman has to travel to the health department can be significant. See 
August 1993 map of local health departments, attached as Exhibit E. Fourth, while the statute provides 
that a "qualified person assisting the physician" can perform some of the mandated tasks, it is simply not 
the case that a physician can allow a nonphysician working under him or her to, for example, determine 
the probable gestational stage of the patient's fetus without violating the applicable scandard of care. 
Moreover, the statute is hopelessly vague and self-contradictory as to what a physician must do, MCL 
§333.17015(5),(a), and what a "qualified person assisting the physician" can do. Compare MCL § 
333.17015(2)(f) and MCL §333.17015(3),(4),(15). These issues are more fully discussed infra. 

19This definition of "medical emergency" at MCL §333.17015(2)(d) does not pass constitutional muster, 
as more fully discussed infra. 
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In City of Akron v Akron Center for Reproductive Health, Inc., 462 US 416 

(1983), the United States Supreme Court, applying strict scrutiny, recognized these 

burdens on women's right of procreational autonomy and invalidated a 24-hour waiting 

period. Justice Powell's opinion for the Court in Akron found that no 

legitimate state interest is furthered by an arbitrary and 
inflexible waiting period. There is no evidence suggesting that 
the abortion procedure will be performed more safely. Nor 
[is] ... the State's legitimate concern that the women's 
decision be informed ... reasonably served by requiring a 24-
hour delay as a matter of course. . . . [I]f a woman, after 
appropriate counseling, is prepared to give her written 
informed consent and proceed with the abortion, a State may 
not demand that she delay the effectuation of that decision. 

Akron, 462 US at 450-51. 

Additionally, Mich Const 1963, Art 4, §51 provides: 

The public health and general welfare of the people of the 
State are hereby declared to be matters of primary concern. 
The legislature shall pass suitable laws for the protection and 
promotion of the public health. 

This was a new addition to the 1963 Constitution, and has no federal counterpart. 

In construing it, the Michigan Supreme Court wrote in City of Gaylord v City Clerk, 378 

Mich 273, 295; 144 NW2d 460 (1966): 

This new section, together with the traditional public policy of 
the State, must be held to limit the powers of the legislature 
and of government generally to such legislative acts and such 
governmental powers as exhibit a public purpose. 

The Michigan 24-hour waiting period does not further any legitimate state interest, 

places an unconstitutional obstacle on women seeking abortions, and unconstitutionally 

threatens their health and welfare. The provision violates the Michigan constitution. 
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2. Biased counseling and certification form 

MCL 333.17015(3),(5) require the physician or qualified person assisting the 

physician to present each and every patient seeking an abortion a litany of state-

mandated materials, and to obtain the patient's signature on a certification form 

acknowledging that she received this information.'° In so requiring, the state injects itself 

in an intrusive and biased manner into the physician-patient relationship, effectively 

requiring the health care providers to become mouthpieces of the state's ideology. This 

is true despite the fact that accepted medical standards reflect the notion that true 

informed consent remains viewpoint-neutral and is intended to facilitate the patient's own 

decision, not to influence a particular outcome. See First Amended Complaint, 1111 10(a); 

13; 16. 

In this regard, the United States Supreme Court has twice invalidated biased 

counseling requirements. Akron, supra, 462 US at 442-445; Thornburgh v American 

College of Obstetricians and Gynecologists, 476 US 747 (1986). Like the statutes struck 

down under strict scrutiny in Akron and Thornburgh, "much of the information required 

[by the Michigan law] is designed not to inform the woman's consent but rather to 

persuade her to withhold it altogether." Akron, 462 US at 444, The Michigan statute's 

requirement that patients be warned of possible "depression, feelings of guilt, sleep 

disturbance, loss of interest in work or sex, or anger ... " as the result of an abortion, which 

w A description of the written summary that must be presented to the patient is described at MCL 
§333.17015(8)(b). The summary, to be developed by the department of public health, is required to describe 
potential negative psychological side effects despite the absence of any accepted medical evidence supporring 
the existence of such symptoms. Additionally, the summary is designed to encourage the patient to carry the 
pregnancy to term by identifying public services available to new mothers. 
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is unsupported and calculated to frighten the patient, is nothing less than a "parade of 

horribles intended to suggest that abortion is a particularly dangerous procedure." Akron, 

462 US at 445. The written summary's listing of agencies available to assist the patient 

during the pregnancy and after birth is a similar attempt to change the woman's mind 

once she has decided that an abortion is in her best interests. 

Additionally, requiring the summary to describe abortion procedures, and to identify 

physical complications with each such procedure, as well as with live birth, renders the 

summary irrelevant to the particular patient, and conflicts with the accepted medical 

practice of providing information to patients which is specifically tailored to the patient's 

individual needs. 

In short, the biased counseling provisions are unconstitutional under the Michigan 

constitution. 

D. The Mandated "Counseling" Violates the Free Speech Provision of the Michigan 
Constitution 

The Michigan law at issue compels speech by several different people: the 

physician; a "qualified person assisting the physician, 11 as defined; and local health 

department staff members. Physicians or qualified persons assisting physicians are 

required to present the written summary and the depiction and description of a fetus 

before the abortion is performed. MCL §333.17015(3)( c),( d). Alternatively, this 

compelled information can be required of local health department staff. MCL 

§333.17015(4),(15). Additionally, physicians are required to describe "[t]he specific risk" 

of both the abortion procedure and childbirth, MCL §333.17015(5)(b)(i, ii), regardless of 
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the circumstances and whether or not the physician believes such descriptions are appropriate. 

See First Amended Complaint, ~ 19. 

This kind of compelled speech is a clear violation of the free speech provision of 

our state constitution, Art 1, §5, which provides: 

Every person may freely speak, write, express and publish his 
views on all subjects, being responsible for the abuse of such 
right; and no law shall be enacted to restrain or abridge the 
liberty of speech or of the press. 

On its face, Art 1, §5 provides greater protection than the federal First 

Amendment. In any event, it is axiomatic that "the state constitution may afford greater 

protections than the federal constitution," Woodland v Michigan Citizens Lobby, 423 Mich 

188; 378 NW2d 337, 343 (1985), and that the U.S. Constitution provides minimum 

protections of individual rights. People v Neumayer, 405 Mich 341; 275 NW2d 230 

(1979). Accordingly, while the federal case law interpreting the First Amendment may be 

helpful, this Court is free to construe the state constitution differently, and in a manner 

more protective of plaintiffs' rights. 

Michigan courts have not decided a compelled speech case under Mich Const 1963, 

Art 1, §5. A series of United States Supreme Court cases construing the First 

Amendment, however, has established that protections against content-based regulation of 

speech are broadly available to those who wish to not speak. In Wooley v Maynard, 430 

US 705 (1976), the Court declared that "the right of freedom of thought protected by the 

First Amendment against state action includes both the right to speak freely and the right 
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to refrain from speaking at a11." Id at 714 (emphasis added).21 

In Riley v National Federation of the Blind of NC, 487 US 781 (1988), the Court 

held that the state could not require professional fundraisers to disclose to potential 

donors the percentage of charitable contributions collected during the preceding year that 

were actually turned over to the charity. The Court declared that "in the context of 

protected speech, the difference ... between compelled speech and compelled silence ... is 

without constitutional significance, for the First Amendment guarantees 'freedom of 

speech,' a term necessarily comprising the decision of both what to say and what not to 

say." Id. at 796-797. The Court applied strict scrutiny to this content-based regulation, 

noting that "[m]andating speech that a speaker would not otherwise make necessarily 

alters the content of the speech.11 Id. at 795. 

Our Michigan Supreme Court, in discussing Art 1, §5, has explained that "when the 

state seeks to restrict [freedom of speech], its efforts must be strictly scrutinized." 

Advisory Opinion, supra, 242 NW2d at 8. Applying strict scrutiny to the compelled 

speech mandated by the new law, the law cannot survive: there are simply no compelling 

-- even legitimate -- state interests to justify this content-based regulation.22 

21ln Wooley, the Court held that the state of New Hampshire could not require plaintiff to display 
the words "Live Free or Die" on his license plate, as such a requirement forced plaintiff "to be an 
instrument for fostering public adherence to an ideological point of view which he finds unacceptable." Id. 

22The Casey joint opinion's rejection of a similar argument made in that case is particularly weak and 
unpersuasive. "To be sure," explained the three Justices, "the physician's First Amendment rights not to 
speak are implicated, see Wooley v Maynard, but only as part of the practice of medicine, subject to 
reasonable licensing and regulation by the State. Cf. Whalen v. Roe, 429 US 589, 603, 97 S Ct 869, 878, 
51 L Ed 2d 64 (1977)." Casey, 112 S Ct at 2824 (citation omitted). This simplistic analysis is unpersuasive 
for several reasons. 

First, the Court cited no cases in support of the rather remarkable proposition that licensed 
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definition of "medical emergencl is unduly vague; and second, the statute is self-

contradictory and ambiguous as to what acts are required of physicians (as opposed to 

those acts that can be performed by a qualified person assisting the physician). See First 

Amended Complaint, ,rn 21-23. 

The Michigan Constitution, like the United States Constitution, guarantees all 

persons due process of law. Mich Const 1963, art 1, §17. The due process requirements 

of definiteness and fair notice in criminal statutes23 have long been set forth in decisions 

of the U.S. Supreme Court and the Michigan appellate courts: the statute must define 

the offense "with sufficient definiteness that ordinary people can understand what conduct 

is prohibited and in a manner that does not encourage arbitrary and discriminatory 

enforcement." Kolender v Lawson, 461 US 352, 357 (1983). See also United States v 

Harriss, 347 US 612, 617 (1954). 

The rationale for the vagueness doctrine has been explained as follows: 

It is a basic principle of due process that an enactment is void for 
vagueness if its prohibitions are not clearly defined. Vague laws 
offend several important values. First, because we assume that man 
is free to steer between lawful and unlawful conduct, we insist that 
laws give the person of ordinary intelligence a reasonable opportunity 
to know what is prohibited, so that he may act accordingly. Vague 
laws may trap the innocent by not providing fair warning. Second, 
if arbitrary and discriminatory enforcement is to be prevented, Jaws 
must provide explicit standards for those who apply them. A vague 
law impermissibly delegates basic policy matters to policemen, judges, 
and juries for resolution on an ad hoc .. . basis, with the attendant 
dangers of arbitrary and discriminatory application. 

23 A violation of the Act by a physician may not only result in an administrative 
investigation, and administrative penalties, MCL §333.16221, but also constitutes a 
misdemeanor. MCL §333.16299. 
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People v Howell, 396 Mich 16, 20 n 4; 238 NW2d 148 (1976)( quoting Grayned v City of 

Rockford, 408 US 104, 108-09 (1972)). See also People v Goulding, 275 Mich 353, 358-

59; 266 NW 378 (1936).24 

Courts have also held that where, as with the new law, an act threatens to inhibit 

the exercise of constitutionally protected rights, "a more stringent vagueness test should 

apply." Hoffman Estates v Flipside, Hoffman Estates, 455 US 489, 499 (1982). See also 

Grayned, 408 US at 109; Smith v Goguen, 415 US 566, 573 (1974); Colautti v Franklin, 

439 US 379, 392 (1979)(holding void for vagueness an abortion regulation requiring a 

physician to make a determination of viability prior to performing an abortion). 

1. The law fails to provide an adequate exception for emergencies. 

The new law defines "[m]edical emergency" as "that condition which, on the basis 

of the physician's good faith clinical judgment, so complicates the medical condition of a 

pregnant woman as to necessitate the immediate abortion of her pregnancy to avert her 

death or for which a delay will create serious risk of substantial and irreversible 

impairment of a major bodily function." MCL §333.17015(2)( d). Only where a physician 

determines that this definition is met is the law's requirements of a 24-hour delay and 

biased counseling exempted before an abortion can be performed. MCL §333.17015(7). 

Plaintiffs believe that this definition of "medical emergency" is unconstitutionally vague, as 

24Michigan courts applying this test have held unconstitutional a law which defined 
disorderly conduct as "acting in manner that causes a public disturbance," People v. 
Gagnon, 129 Mich App 678; 341 NW2d 867 (1983), and a law denying a license to an 
establishment operated "in a manner generally reputed in the immediate vicinity to be 
immoral and a menace to the good citizenship of the community,11 People v. Buff Corp, 
94 Mich App 179; 288 NW2d 619 (1979). 
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it fails to provide clear and unambiguous criteria to the physician, and forces the physician 

to choose between a woman's health and the risk of criminal prosecution. See First 

Amended Complaint, ~ 21. 

When a physician is acting in an emergency situation, he or she cannot waste time 

determining whether the best medical treatment for the patient is also one which 

comports with these vague legal standards. Any delay can severely compromise the 

patient's health. Because the statute requires a trade-off between the woman's health and 

her receipt of biased materials and a mandated delay, "the State, at the least, must 

proceed with greater precision before it may subject a physician to possible criminal 

sanctions." Colautti, 439 US at 400-01. 

The statute's vagueness is particularly troubling as it chills the exercise of 

constitutional rights. The ambiguity in the statutory definition of "emergency" makes it 

impossible for physicians to determine whether their actions will violate the law. 

Consequently, they will hesitate to perform abortions on women without the 24-hour delay 

and biased counseling requirements even where they believe that an immediate abortion 

is necessary to protect the woman's health. Such a chilling effect is constitutionally 

impermissible. Colautti, 439 US at 395-6. 

Because the statutory definition of "emergency" is so uncertain and ambiguous, the 

act becomes "little more than 'a trap for those who act in good faith"' and must be 

enjoined as unconstitutional. Colautti, 439 US at 395 (quoting United States v Ragen, 314 

us 513, 524 (1942)). 

The new law's definition of "medical emergency" is plainly modeled after language 
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upheld by the United States Supreme Court in Casey, supra. Casey, however, actually 

supports plaintiffs' position. The federal district court in Casey held this identical 

language unconstitutional because it did not cover conditions such as inevitable abortion 

and preeclampsia. In such instances, the district court said, "delay might cause a risk of 

an impairment to a bodily function, but not a 'serious risk of substantial and irreversible 

impairment to a major bodily function."' 744 F Supp 1323, 1378 (ED Pa 1990). As an 

example, the court cited testimony by physicians, similar to that which will be adduced in 

this case, that while a patient suffering from inevitable abortion who did not receive an 

immediate pregnancy termination could suffer increased risk to her health, including shock 

and the need for a blood transfusion as well as continued pain and discomfort, her 

condition was not life threatening or likely to cause permanent physical impairment. Id 

at 1346. The court concluded, "The Act's definition of medical emergency would hinder 

a physician's ability to respond rapidly to emergency circumstances and cause delay which 

could jeopardize a woman's health." Id at 1378. "A pregnant woman or any other person 

for that matter should not be required to bear that risk." Id. A pregnant woman should 

not have to bear the risk that she will become sick and need a blood transfusion because 

her physician fears criminal prosection. 

The United States Supreme Court's decision on appeal does not change this 

conclusion, but supports it. The Court agreed with plaintiffs' position that if the 

emergency provision foreclosed the possibility of an immediate abortion "despite significant 

health risks" it would be unconstitutional because a state may not interfere with a 

woman's choice to undergo an abortion "if continuing her pregnancy would constitute a 
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threat to her health." Planned Parenthood v Casey, 112 S Ct at 2822. The Court, 

however, deferred to the holding of the Federal Court of Appeals for the Third Circuit, 

which applied Pennsylvania law to place a saving construction on the statutory language, 

reasoning that the lower courts are "better schooled in and more able to interpret the 

laws of their respective states." Id, citing Frisby v Schultz, 487 US 474, 482 (1988). 

This Court is therefore not bound by the construction placed on the statutory 

language by the federal courts applying Pennsylvania law. Rather, it is "better schooled 

in" and must apply Michigan law to determine what the statute means. That law dictates 

that this court reject the strained interpretation placed on the statutory language by the 

Third Circuit and strike the law as unconstitutional for failing to adequately protect the 

health of women. 

The Third Circuit construed the term "serious risk" in the Pennsylvania statute to 

include the remote possibilities of death or permanent impairment if intervening 

complications go untreated. Planned Parenthood of Southeastern Pennsylvania v Casey, 

947 F2d 682, 701 (3d Cir 1991). The Michigan Constitution's special protection for health 

prohibits this court from engaging in such strained interpretations when urgent medical 

care is involved. 

Mich Const 1963, Art 4, §51 establishes without equivocation the public policy of 

this state, imposing a very high value on public health. The Michigan Constitution's 

special protection for health demands that a statute defining medical emergency be drawn 

with sufficient breadth and precision to give physicians clear warning of what conduct is 
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expected and that that conduct be in keeping with accepted medical practice.2.1 A statute 

that fails to do so causes physicians to withhold care that is in their patient's best interests 

for fear of criminal liability. 

Therefore, the new law's definition of "medical emergency" is unconstitutional under 

the State Constitution. 

2. The law's requirements on physicians are impermissibly vague 

The law is also impermissibly vague regarding which of the requirements can be 

performed by qualified persons assisting physicians, and which of the requirements must 

be performed by the physician. In the absence of clear and unambiguous requirements, 

physicians are impermissibly forced to guess as to their legal obligations, despite the risk 

of criminal prosecution and losing their license to practice medicine. Colautti, 439 US at 

395-6. 

MCL §333.17015(3)(a) provides that a physician or a qualified person assisting the 

physician shall, inter alia, determine the probable gestational age of the fetus. Another 

portion of the statute, however, defines the gestational age of the fetus at the time the 

abortion is to be performed, "as determined by the attending physician.." MCL 

§333.17015(2)(f). This statutory self-contradiction creates ambiguity which violates the 

essence of the vagueness doctrine: a lack of fair notice as to what conduct is required 

and proscribed, and the possibility of arbitrary enforcement of the law. People v Howell, 

25Michigan law already contains a definition of medical emergency which probably meets this standard. 
The Emergency Medical Services Act defines an "[e]mergency patient" as "an individual whose physical or 
mental condition is such that the individual is, or may reasonably be suspected or known to be, in imminent 
danger of loss of life or of significant health impairment." MCL §333.20704(8)(emphasis added). 
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supra. See First Amended Complaint, ~ 22-23. 

CONCLUSION 

For all the foregoing reasons, plaintiffs have shown that they meet the requirements 

for the issuance of a preliminary injunction. Plaintiffs respectfully request that such an 

Order be entered enjoining the enforcement of 1993 PA 133. 
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BY:_,__.~""""'-~~"'"-" ......... ....__._.....~~~ 
Elizabeth Gleicher (P30369) 
Attorney for Plaintiffs 
1500 Buhl Building 
Detroit, MI 48226 
(313) 964-6900 
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1. Plaintiffs seek declaratory '1nd injunctive relief against the enforcement of 

1993 PA 133, MCL §333.17015, the so-called "informed consent for an abortion" law 

(hereinafter: "1993 PA 133" or the "new law"). 

2. The facts relating to the process by which 1993 PA 133 was enacted, set 

forth in plaintiffs' Brief in support of this Motion, are not in dispute. 

3. That the new law, at §15, requires new activities or services by local health 

departments including provision of pregnancy tests, determination of the probable 

gestational age of fetuses, distribution of mandated materials, and certification of the 

receipt of materials by women, is not in dispute. That the state has failed to appropriate 

or disburse funds to local health departments (or their funding agency), or even to send 

out claim forms to the local health departments, is not in dispute. 

4. As a result, the new law is in clear violation of the "Headlee Amendment," 

Mich Const 1963, Art 9, §29, and its implementing legislation, MCL §21.231 et seq. 

Plaintiffs are entitled to judgment, and the new law's enforcement should be permanently 

enjoined on this ground alone. 

5. There is no dispute that the new law's 24-hour mandated delay before a 

woman can lawfully obtain an abortion will require all women to make at least two trips 

to a physician in order to secure an abortion. There is no dispute that this will cause the 

many women to incur additional expenses of child care, food and lodging, transportation, 

and lost wages, burdens particularly acute for poor women and those who do not wish to 

disclose their pregnancy or decision to obtain an abortion. 
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6. There is no dispute that many women will have to forego their choice to end 

their pregnancies because of the burdens of the mandatory delay. Many women will be 

unable to arrange for and negotiate the second trip. Even those who do will likely do so 

at expense to their health and privacy. 

7. There is no dispute that the mandatory delay will force some women into 

the second trimester of pregnancy, increasing both the cost and the medical risk of 

abortion. There is no dispute that the delay will increase the risk for all women and that 

will present a particular risk for women with medical conditions whose pregnancies 

compromise their health, because of conditions preexisting to or triggered by the 

pregnancy. In many instances, the harm will not fall within the new law's definition of 

"medical emergency." Nor is there any dispute that requiring delay in these cases departs 

from accepted medical practice. 

8. There is no dispute that the of oral and written descriptions of the "risks" 

of abortion and childbirth required by the new law is misleading and not completely 

truthful. 

9. There is no dispute that the new Jaw requires physicians to comply with a 

variety of "informed consent" counseling provisions in all circumstances except those that 

qualify as a "medical emergency" even where the information will adversely affect the physical 

or mental health of the patiem. 

10. There is no dispute that the "information" the law requires to be given to 

women seeking abortions is biased and intended to discourage women from exercising their 

fundamental right to terminate a pregnancy. 
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11. There is no dispute that the new law does not clearly specify who may satisfy 

its obligations. 

12. Under the "strict scrutiny" standard of review applicable under the Michigan 

Constitution, plaintiffs are entitled to judgment as a matter of law. 

WHEREFORE, plaintiffs respectfully pray that this Court grant summary disposition 

in their favor, and enter a judgment permanently enjoining the enforcement of 1993 PA 

133 in its entirety. 

t)pectfully submitted, 

: D ( ~9-v~ v <o Q_p f!.9 
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INTRODUCTION 

This case presents a challenge to portions of 1993 PA 133, attached as Exhibit A, 

which restrict and infringe upon a woman's ability to exercise her right to obtain an 

abortion. The statute requires, inter alia, that physicians provide and abortion patients 

receive information that is inaccurate, misleading, medically unnecessary and often contrary 

to sound medical practice. This state mandated "counseling" must be provided at least 24-

hours before a physician performs an abortion, necessitating that women seeking abortion 

services delay needed care and make at least two visits to a health care provider. 

Additionally, the statute imposes substantial financial burdens on local health 

departments. The statute does this despite the absence of any state appropriations or 

disbursements of funding for the newly created health department responsibilities. 

Plaintiffs in this action are the President of the Detroit City Council, and three 

health care professionals who treat women seeking abortions. The statute compels the 

medical professionals to refrain from practicing their professions in a manner consistent 

with their patients' needs and with the standards of professional care. Threatened 

enforcement of the law denies their patients an opportunity to exercise their 

constitutionally protected right of reproductive choice without a significant infringement 

of that right by the State. On their behalf and that of their patients, these medical 

providers challenge 1993 PA 133 as violative of the Michigan Constitution's protections 

of privacy, due process, free speech, and its proscription against vagueness in our laws. 

Detroit Council President Mahaffey, along with the medical professionals, challenges 

the new law as a violation of Michigan's "Headlee Amendment," Mich Const 1963 Article 
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9, § 29. 1993 PA 133 requires local health departments to engage in a variety of new 

activities and services, though the State has not appropriated or disbursed monies to pay 

for those services. All plaintiffs bring this Headlee Amendment claim as taxpayers of this 

State, pursuant to Mich Const 1963 Art 9, § 32. 

As is discussed in detail herein, 1993 PA 133 violates several provisions of our 

State Constitution, and therefore must be struck down and its enforcement permanently 

enjoined. 

FACTS 

The new law requires that a woman be provided with certain information by the 

physician who is to perform the abortion or a "qualified person assisting the physician "at 

least 24 hours before the abortion. That information includes, inter alia, a written 

summary of the abortion procedure the patient will undergo, including identifying the 

"physical complications" associated with the procedure and with live birth, and stating that 

the woman may experience adverse psychological effects as the result of an abortion; a 

copy of a medically accurate depiction and description of a fetus at the gestational age 

that corresponds with the patient's fetus; a copy of prenatal care and parenting pamphlets; 

and identifying available public agency services regarding prenatal care, adoption, and 

counseling for adverse psychological effects of abortion. MCL §§333.17015(3)( c­

e ),(8)(b )(ii-vi). 

In addition, before performing an abortion the physician, and only the physician, 

must provide additional information, including inter alia: the name of the physician; the 

specific risks of complications of both the abortion and carrying the pregnancy to term; 
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and an executed acknowledgement and consent form. MCL §333.17015(5)(a),(b)(i-ii),(d). 

The only exception to these mandates is a "medical emergency." MCL 

§333.17015(7). No exception is provided when receiving the information would be 

contrary to the woman's best interests or cause her psychological harm. Regardless of the 

individual circumstances -- the pregnancy resulting from rape or incest, or diagnosis of fetal 

abnormality, or the closest abortion provider being hundreds of miles away -- the 24-hour 

waiting period and provision of the mandated information must be complied with. 

Violation of the statute is both a misdemeanor and grounds for denial, revocation, 

suspension, or limitation of the physician's license to practice medicine, as well as 

probation, reprimand, or fine. MCL §§333.16221 and 333.16299; MSA §§14.15(16221) 

and 14.15(16299). The statute imposes strict liability; there is no requirement of criminal 

intent in order to be convicted or disciplined for violating its terms.1 

ARGUMENT 

I. PLAINTIFFS SATISFY THE REQUIREMENTS FOR SUMMARY DISPOSITION 

A. Standards for Summmy Disposition 

MCR 2.116(C) provides that a Motion for Summary Disposition "may be 

based on one or more of these grounds: 

(10) Except as to the amount of damages, there is no genuine 
issue of any material fact, and the moving party is entitled to 
judgment or partial judgment as a matter of law." 

1The sole exception is that the determination that an emergency exists may be based on the physician's 
"experience, judgment, and professional competence .... " 
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B. Issues of Fact Not in Dispute 

The numerous issues of fact that are not in dispute, and which allows this Court 

to enter judgment for plaintiffs, are set forth in pla intiffs' Motion. See MCR 2.116(G)( 4). 

II. THE STATE'S UNFUNDED REQUIREMENTS THAT LOCAL HEALTH 
DEPARTMENTS PERFORM PREGNANCY TESTS; DETERMINE THE 
PROBABLE GESTATIONAL STAGE OF FETUSES; DISTRIBUTE 
COUNSELING MATERIALS; AND CERTIFY THAT THE MATERIALS 
WERE RECEIVED AT A DATE AND TIME CERTAIN, ARE "NEW 
ACTIVIT[IES] OR SERVICE[S] " IN VIOLATION OF THE HEADLEE 
AMENDMENT 

A. The Costs of Pe1forming Pregnancy Tests, Determining the Probable 
Gestational Stage of Fetuses, Distributing Counseling Materials, and 
Certifying that the Materials were Received by the Patient will be Bam e 
by L ocal Health Departments. 

As part of the new law, MCL 333.17015 provides in relevant part2: 

(15) Upon an individual's request, each local health department shall: 

(a) Provide a pregnancy test for that individual and determine the 
probable gestational stage of a confirmed pregnancy. 

(b) Preceded by an explanation that the individual has the option 
to review or no t the written summaries, provide the summaries 
described in subsection 8(b) that are recognized by the 
department as applicable to the individual's gestational stage 
of pregnancy. 

(c) Preceded by an explanation that the individual has the option 
to review or not review the depiction and description, provide 
the individual with a copy of a medically accurate depiction 
and description of a fetus described in subsection 8(a) a t the 

2Subsection (15), which is the subsection that sets out the state's mandated requirements o n local 
health departments, is set forth firs t for context. As discussed further infra, the sta tute is virtually 
incomprehensible in its organizatio n and self-contradictions. For example, it is unclear what local health 
departments are authorized to do: the new law requires the local health department to provide a woman 
with "a completed certification form ... a t the time the information is provided," MCL §333.17015(15)(d), but 
also limits the scope of the information the local department may provide. MCL §333.17015(4),(15)(a-c). 
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gestational age nearest the probable gestational age of the 
patient's fetus. 

(d) Ensure that the individual is provided with a completed 
certification form described in subsection (8)(f) at the time the 
information is provided. (emphasis added) 

(8) The department of public health shall do each of the following: 

(f) Develop, draft, and print a certification form to be signed by 
a local health department representative at the time and place 
a patient is provided the information described in subsection 
(3), as requested by the patient, verifying the date and time 
the information is provided to the patient.3 

These new state mandates will require new or additional expenditures by local 

health departments. By definition, a physician must determine the probable gestational 

stage of a fetus. The determination will thus require a physician, and in some instances 

expensive equipment, each of which will require extensive resources by local health 

departments. Evans Aff. at U3-35; Bertler Aff. at ,-is, attached as Exhibits B and C. In 

addition, these departments are now required to provide women mandated information 

and provide a certification, all of which will require staff time and resources. 

There is no question that the local health department will bear additional costs of 

complying with the new law's mandates.4 The only statutory state funding to local health 

3"Local health department representative" is defined as "a person employed by, or contracted to provide 
services on behalf of, a local health department...." MCL 333.17015(2)(c). 

'The legislation implementing Mich Const 1963, Art 9, §29, MCL §21.231; MSA §5.3194 (601) et seq 
defines "local unit of government" as "a political subdivision of this state,. .. if the political subdivision has 
as its primary purpose the providing of local governmental services for residents in a geographically limited 
area of this state and has the power to act primarily on behalf of that area." Pursuant to MCL §333.2421; 
MSA §14.15 (2421), the Detroit Health Department "shall have the powers and duties of a local health 
department," powers and duties described in MCL §§333.2433 and 333.2435; MSA §§14.15 (2433) and 14.15 
(2435). Clearly, then, the Headlee Amendment at Art 9, §29 applies to all local health departments, 
whether organized as county, city, or district departments. 
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departments is found at MCL §333.2475; MSA §14.15 (2475), which provides that the 

state department of public health "shall reimburse local governing entities for the 

reasonable and allowable costs of required and allowable health services delivered by the 

local governing entity .... " Those reimbursements are explicitly made 11
[ s ]ubject to the 

availability of funds actually appropriated" by the Legislature, but should currently be 50% 

of the costs. MCL §333.2475(1)(a); MSA §14.15 (2475). The state department is 

currently funding significantly Jess than that share of those costs. See 1993 PA 174, the 

appropriations act for the Department of Public Health for Fiscal Year 1993-94, at 871 

(which appropriates $17,079,200 for "state/local cost-sharing.")5, attached as Exhibit D. 

Thus, the costs of the law's new requirements on local health departments will be 

borne by those local health departments or those departments' funding entities (i.e., 

counties). 

B. 1993 PA 133 Requires a "New Activity or Service" in Violation of the "Headlee 
Amendment." 

Mich Const 1963, Art 9 §29 provides in part: 

The state is hereby prohibited from reducing the state financed 
proportion of the necessary costs of any existing activity or 
service required of units of Local Government by state law. 
A new activity or service or an increase in the level of any 
activity or service beyond that required by existing law shall 
not be required by the legislature or any state agency of units 
of Local Government, unless a state appropriation is made 
and disbursed to pay the unit of Local Government for any 
necessary increased costs .... 

5The only other state monies received by local health departments are categorical grants that are, of 
course, earmarked for specific categories of expenditures. See Exhibit D, 1993 PA 174, the appropriations 
act for the Department of Public Heallh for Fiscal Year 1993-94, at 871, which designates 9 other categories 
of funding for local health systems. 
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In the subsequent legislation to implement this constitutional section, MCL §21.231; 

MSA §5.3194(601) et seq, the Legislature defined certain key phrases contained in §29: 

"Activity" means a specific and identifiable administrative action 
of a local unit of government .... [MCL §21.232(1); MSA 
§5.3194(602)] 

"Service" means a specific and identifiable program of a local 
unit of government which is available to the general public or 
is provided for the citizens of the local unit of government ... 
[MCL §21.234(1); MSA §5.3194(604)] 

"Existing law" means a public or local act enacted prior to 
December 23, 1978 .... [MCL §21.234( 4); MSA §5.3194(604)] 

"State requirement" means a state law which requires a new 
activity or service or an increased level of activity or service 
beyond that required of a local unit of government by an 
existing law ... [MCL §21.234(5); MSA §5.3194(604)] 

A plain reading of 1993 PA 133 leads to the obvious conclusion that this new law 

requires local health departments to carry out new "activit[ies]" or "service[s]." The 

requirements that health departments perform pregnancy tests and determine the 

gestational stage of fetuses, provide certain of the information mandated by the statute, 

and ensure that a woman receive a completed certification form, force a "specific and 

identifiable administrative action." See MCL §21.232(1); MSA §5.3194(602). Moreover, 

these required services are to be "available to the general public or [ ] provided for the 

citizens of the local unit of government." MCL §21.234(1); MSA §5.3194(604). These 

unfunded state mandates on local governments are precisely what "Headlee" is intended 

to prevent. 
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While virtually all local health departments already perform pregnancy tests, upon 

information and belief, no local health department determines the probable gestational 

age of fetuses now, nor do any distribute the abortion counseling materials and certify that 

the patient has received those materials. The new law clearly requires them to do so; 

thus, whether or not these activities were previously required, Mich Const 1963, Art 9, §29 

is violated. See Livingston County v Department of Management and Budget, 430 Mich 

635; 425 NW2d 635 (1988). 

In construing Mich Const 1963, Art 9, §29, the Michigan Supreme Court has stated: 

"[These first two] sentences clearly reflect an effort on the part 
of the voters to forestall any attempt by the Legislature to shift 
responsibility for services to the local government, once its 
revenues were limited by the Headlee Amendment, in order 
to save the money it would have had to use to provide the 
services itself. 

"Because they were aimed at alleviation of two possible 
manifestations of the same voter concern, we conclude that the 
language "required by the legislature or any state agency" in 
the second sentence of §29 must be read together with the 
phrase "state law" in the first sentence. This interpre tation is 
consistent with the voters' intent that any service or activity 
required by the Legislature or a state agency, whether now or 
in the future, be funded at an adequate level by the state and 
not by local taxpayers." [Durant v State Board of Education, 
424 Mich 364, 379-80; 381 NW2d 662 (1986)] (original 
emphasis) 

Finally, the new law is plainly mandat01y, and not permissive, in its terms. In Delta 

County v Michigan Dept. of Natural Resources, 118 Mich App 458; 325 NW2d 455 

(1982), the Michigan Court of Appeals struck down the Solid Waste Management Act as 

violative of the Headlee Amendment. That Act provided in part: 
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A municipality or county shall assure that all solid waste is 
removed from the site of generation, frequently enough to 
protect the public health, and are delivered to licensed solid 
waste disposal areas,. .. [MCL 299.424; MSA 13.29(24)] 

In analyzing whether the term "shall assure" required 11new or increased11 activities 

under the Headlee Amendment, the Court of Appeals stated: 

The general rule when interpreting the language of a statute 
is to construe it according to its plain meaning. Uniformly, 
this Court has held that the word 'shall' is mandatory. See St. 
Highway Commission v Vanderkloot, 392 Mich 159, 220 NW2d 
416 (1974). 

[Upon] review of the entire Act, we are convinced that the 
words 'shall assure' a re the equivalent to a command to 
localities to dispose of solid waste products .... [Delta County, 
supra at 462) 

See also City of Ann Arbor v State of Michigan, 132 Mich App 132; 347 NW2d 10 

(1984)( distinguishing between permissive and mandatory statutes, and holding the local fire 

protection statutes to be permissive and thus not subject to 11Headlee.11
) 

Likewise, in the instant case, 1993 PA 133's mandatory language ("Upon an 

individual's request, each local health department shall ... ) is 11the equivalent to a command 

to localities .... 11 Id. In Delta County, the Court of Appeals had no trouble concluding that 

the law in question imposed 11new and increased" duties on municipalities, and occasioned 

11necessary increased costs11 within the meaning of the Headlee Amendment. In the case 

at bar, it is equally clear that 1990 PA 133 imposes increased costs on local health 

departments. 

Moreover, "[d]efendant admits that at least some of the services required by 1993 

PA 133, § 17015(15) may require new and additional expenditures for at least some local 
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health departments .... " Defendant's Answer to First Amended Complaint, at ~24. Thus, 

defendant admits that H eadlee's funding requirements are triggered. 

C. There has been No Appropriation or Disbursement by the State ro Local Health 
Departments to Pay for these New State Mandates. 

1993 PA 174 is the appropriations act for the Department of Public Health for 

Fiscal Year 1993-94. It includes no appropriation made to local health departments to 

pay for the new or increased costs to local health departments that will be incurred due 

to the state requirements in 1993 PA 133. See 1993 PA 174, at 871; Defendant's Answer 

to First Amended Complaint, at ~26 ("[ d]efendant admits that, as of the date of this 

Answer, the Michigan Legisla ture has not enacted a state appropriation for the specific 

purpose of paying increased costs that may be incurred by local health departments as a 

result of the requirements of 1993 PA 133.") 

Additionally, local health departments have received no disbursements of state 

monies to pay for these new or increased costs despite the statutory requirement that 

initial advance disbursements be made at least 30 days prior to the effective date. See 

Bertler Affidavit at ,17. MCL §21.235(1); MSA §5.3194(605), the "Headlee Amendment" 

implementing legislation, requires the Legislature to "annually appropriate an amount 

sufficient to make disbursement to each local unit of government for the necessary cost 

of each state requirement.. .. " "[An] initial advance disbursement [shall] be made at least 

30 days prior to the effective date of the state requirement," with annual disbursements 
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thereafter. MCL §21.235(2); MSA §5.3194(605).6 

No appropriations or disbursements by the state to local health departments have 

been made. 1993 PA 133 must be enjoined, as it is in clear violation of Michigan 

constitutional and statutory law. 

The new law in its entirety must be enjoined, because to only enjoin those portions 

requiring local health department services would defeat the legislative intent. The local 

health department provisions were added as amendments to the bill on the House floor. 

See Legislative Status, and excerpts of the House Journal, attached as Exhibit E. 

Concluding an obvious political deal, the bill with those amendments passed the House 97-

3 on July 7, 1993. Six days later, the Senate concurred in amended House Substitute H-

12. 

Thus, the clear legislative intent was to have an "informed consent" law that 

included the local health department requirements. The only way not to defeat the 

legislative intent is to enjoin the entire law. 

III. THE "INFORMED CONSENT" LAW UNCONSTITUTIONALLY INFRINGES ON 
THE RIGHTS OF PHYSICIANS AND THEIR PATIENTS WHO SEEK TO 
EXERCISE THEIR RIGHT OF REPRODUCTIVE CHOICE GUARANTEED BY 
THE STATE CONSTITUTION 

A. This Court has the Responsibility to llllerpret the Michigan Constitution 
Separately from how the United States Supreme Court Interprets the Federal 
Constitution. 

6Any argument that local health departments have failed to properly submit claims to the state 
Department of Management and Budget for disbursement is erroneous; the statute clearly dictates that the 
Department "shall notify each local unit to which the state requirement applies not Jess than 180 days before 
the effective date of the stale requirement. The notice shall include a preliminary claim form .... " MCL 
§21.238(2)(a); MSA §5.3194(608). None of these requirements has been complied with. 
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The drafters of the 1963 Michigan Constitution intended that every section of that 

document have meaning, importance and enforcement. Our Michigan Supreme Court has 

recognized this, and has rejected "the notion that state constitutional provisions were 

adopted to mirror the Bill of Rights .... " Brennan, State Constitutions and the Protection 

of Individual Rights, 90 Har L Rev 489, 501 (1977). See also Woodland v Michigan 

Citizens Lobby, 423 Mich 188, 202; 378 NW2d 337 (1985). Six months ago, the Michigan 

Supreme Court explained the relationship between the federal and Michigan Constitutions 

in Sitz v Department of State Police, 443 Mich 744; 506 NW2d 209 (1993): 

[O]ur courts are not obligated to accept what we deem to be 
a major contraction of citizen protections under our 
constitution simply because the United State Supreme Court 
has chosen to do so. We are obligated to inte1pret our own 
organic instJUment of government. [Id. at 763.] (emphasis 
added)7 

Sitz is but the latest of a long line of cases where the Michigan courts have 

afforded the Michigan Constitution construction independent of and more protective than 

the federal Constitution on an identical or similar issue. See, e.g., People v Bullock, 440 

Mich 15; 485 NW2d 866 (1990)8
; Socialist Workers Party v Secretary of State, 412 Mich 

571; 317 NW2d 1 (1982);9 People v Cooper, 398 Mich 450; 247 NW2d 866 (1976)10
; 

7In Sitz, our stale Supreme Court interpreted Mich Const 1963, Art 1, §11 differently from the U.S. 
Supreme Court's interpretation of the federal Fourth Amendment, and reached an opposite result than the 
U.S. Supreme Court in striking down highway sobriety checklanes. Cf Michigan Dept of State Police v Sitz, 
496 US 444; 110 S Ct 2481 (1990). 

8Cf Harmelin v Michigan, __ US __ ; 111 SCt 2680 (199l)(whether nonparoleable life sentence for 
cocaine possession is cruel and unusual punishment). 

9Cf Hudler v Austin, aff'd sub nom Allen v Austin, 430 US 924; 97 S Ct 1541 (1977)(proper analysis, 
and standard of review, of ballot access claims). 
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People v Garcia, 398 Mich 250; 247 NW2d 547 (1976)11
; People v Beavers, 393 Mich 554; 

227 NW2d 511 (1975), cert den 423 US 878 (1975) 12
; People v Jackson, 391 Mich 323; 217 

NW2d 22 (1974)13
; People v White, 390 Mich 245; 212 NW2d 222 (1973)14; Detroit 

Branch, NAACP v City of Dearborn, 173 Mich App 602; 434 NW2d 444 (1988), Iv den 

433 Mich 906 (1989)15
; Michigan Organization for Human Rights v Attorney General, No. 

88-815820 CZ (Wayne Circuit Court, 7-9-90), attached as Exhibit F.16 

Even where the Michigan Supreme Court applies the same standard of review and 

method of analysis as the United States Supreme Court, it does not "hesitate to reach a 

conclusion different from that reached by the United States Supreme Court when it is 

warranted." Delta Charter Township v Dinolfo, 419 Mich 253, 276-277, n 7; 351 NW2d 

831 (1984). In tha t case, the Michigan Supreme Court held that the due process clause 

1°Cf Bartkus v Illinois, 359 US 121; 79 S Ct 676 (1959)(whether double jeopardy bars subsequent 
prosecution in another jurisdiction for an offense arising out of same criminal act). 

ucf Strickland v Washington, 466 US 668; 104 S Ct 2052 (1984)(standard for ineffective assistance o f 
counsel). But see People v Tommolino, 187 Mich App 14; 466 NW2d 315 (1991), lv den 439 Mich 902 
(1991)(con0ict-settling decision holding state and federal tests are the same). 

12Cf US v White, 401 US 745; 91 S Ct 1122 (1971)(whether warrant is required for participant 
monitoring). But see People v Collins, 438 Mich 8; 475 NW2d 684 (1992)(overruling Beavers and adopting 
the reasoning of US v White). 

13Cf US v Ash, 413 US 300; 93 S Ct 2568 (1973)(whcther there is a right to counsel at pre-trial 
photographic identifica tions). 

14Cf Ashe v Swenson, 397 US 436; 90 S Ct 1189 (1970)(whether double jeopardy prohibition requires 
joinder of charges arising out of same transaction). 

'JCf Washington v Davis, 426 US 229; 96 S Ct 2040 (1976) and Arlington Heights v Metropolitan 
Housing Development Corp, 429 US 252 (1977)(whcther showing of disparate impact constitutes racial 
discrimination in violation of equal protection, o r whether purposeful discrimination must be shown). 

16Cf Bowers v Hardwick, 487 US 86; 106 S Ct 2841 (1986)(whether there is a fundamental right of 
adults to engage in consensual sodomy in private). 
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of Mich Const 1963, Art 1, §17, protects the right of unrelated individuals to live together, 

and struck down a zoning ordinance which narrowly defined "single family." This result 

was opposite to that previously reached by the United States Supreme Court in a case 

presenting a federal due process challenge to a virtually identical ordinance. Village of 

Belle Terre v Boraas, 416 US 1 (1974). 

Thus, Michigan courts not only can -- but must -- interpret the state Constitution 

independent of the federal Constitution. 

B. The Michigan Constitution Guarantees Reproductive Freedom and Autonomy 

1. The right to privacy is a fundamental right under the Michigan 
Constitution. 

In Roe v Wade, 410 US 113; 93 S Ct 705 (1973), the United States Supreme Court 

held that the constitutional right to privacy, recognized in a number of prior cases, 

encompasses a woman's decision whether or not to terminate her pregnancy. Until the 

end of the first trimester of pregnancy, a patient and her physician are "free to determine, 

without regulation by the state," that a pregnancy should be terminated. 410 US at 163. 

From the end of the first trimester of pregnancy until the point of fetal viability, a state 

may regulate abortion "to the extent that the regulation reasonably relates to the 

preservation and protection of maternal health." Id. (emphasis supplied). 

Because a woman's health interests are paramount until the point of fetal viability, 

only a compelling interest can justify state regulation impinging upon that right. 410 US 

at 155-156. 

The Michigan Constitution independently protects these rights of pnvacy and 
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reproductive choice as fundamental. In Advisory Opinion 1975 PA 227, 396 Mich 465; 

242 NW2d 3 (1976), our Michigan Supreme Court stated: 

"This court has long recognized privacy to be a highly valued 
right. DeMay v Roberts, 46 Mich 160, 9 NW 146 (1881). No 
one has seriously challenged the existence of a right to privacy 
in the Michigan Constitution nor does anyone suggest that 
right to be of any less breadth than the guarantees of the 
United States Constitution." [Id. at 504.] 

In Advisory Opinion 1975 PA 227, the Court specifically cited both Roe v Wade, 

supra, and Griswold v Connecticut, 381 US 479; 85 S Ct 1678 (1965), as support for the 

presence of constitutionally protected "zones of privacy." These zones, the Court noted, 

derive from the 1st, 3rd, 4th, 5th, 9th and 14th Amendments to the United States 

Constitution. "The people of this state," the Court continued, "have adopted 

corresponding provisions in art. 1 of our Constitution." Id. at 505. 

And, four years ago, this Court recognized our state constitutional right of privacy, 

holding that adult citizens have a fundamental right to engage in consensual sexual 

activities in the privacy of their homes. MOHR v Attorney General, supra. This Court 

stated: "The Michigan Constitution embodies a promise that a certain private sphere of 

individual liberty will be kept largely beyond the reach of the government." Id at 9. 

(citations omitted). 

These Michigan decisions are consistent with a number of states that, looking to 

explicit or implicit protections,11 have found reproductive choice a fundamental right 

17Resting o n their state constitutional protection for inalienable rights, the courts of Kentucky, 
California and New Jersey, for example, have found privacy a fundamental right protected by their 
constitutions. See, e.g., Commonwealth v Wasson, 842 SW2d 487, 491 (Ky 1992)(privacy and sodomy 
protected); Right to Choose v Byrne, 450 A2d 925, 933 (NJ 1982)(reproductive rights fundamental); 
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protected by their constitutions. See, e.g., Roe v Harris, No. 96977, slip op (Idaho D Ct 

2-1-94), attached as Exhibit G. Davis v Davis, 842 SW2d 588, 598-600 (Tenn 1992); In 

re TW, 551 So2d 1186, 1192-93 (Fla 1989); Doe v Maher, 515 A2d 134, 150 (Conn Super 

Ct 1986); Right to Choose v Byrne, 450 A2d 925, 933 (NJ 1982); Committee to Defend 

Reprod Rights v Myers, 625 P2d 779, 784 (Cal 1981); Moe v Sec'y of Admin & Fin, 417 

NE2d 387, 397-99 (Mass 1981). 

2. Strict scrutiny is the standard to be applied in reviewing the Act 

Since the Michigan Supreme Court has recognized that a woman's decision whether 

to conceive or bear a child implicates privacy rights found in our state constitution, a strict 

scrutiny standard of review is appropriate: 

The right to privacy includes certain acttv1t1es which are 
fundamental to our concept of ordered liberty. Rights of this 
magnitude can only be abridged by govemmental action where 
there exists a "compelling state illterest." Roe, supra, 410 US 
152, 155; 93 SCt 705. Kropf v Sterling Heights, 391 Mich 139, 
157-158; 215 NW2d 179 (1974). (emphasis supplied)[Advisory 
Opinion, supra, at 505.] 

This standard is consistent with that used to review every other fundamental right 

protected by the Michigan Constitution. See, e.g., Doe v Department of Social Services, 

Committee to Defend Reprod Rights v Myers, 625 P2d 779, 784 (Cal 1981)(detailing court's recognition of 
privacy and reproductive choice as protected by inalienable rights clause prior to constitutional amendment 
to include privacy among inalienable rights); see also Doe v Celani, No. 581-84 CnC, slip o p at 5-7 (Vt 
Super Ct May 26, 1986)(right to personal safety and reproductive choice). 

Other sta tes too have found a fundamental right to privacy implicit in their state constitutions. See, 
~. Jarvis v Levine, 418 NW2d 139 (MN 1988)(right to refuse antipsychotic medication); In re Brown, 478 
So2d 1033 (Miss. 1985)(right to refuse lifesaving blood transfusion); Opinion of the Justices, 465 A.2d 484 
(N.H. 1983)(right of the medically ill to be free from compulsory medical treatment); see also State v 
Hartog, 440 NW2d 852 (Iowa)(right to privacy embraces freedom of choice to engage in certain activities), 
cert. denied, 492 US 1005 (1989). 
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439 Mich 650, 661-2; 487 NW2d 166 (1992)(Art 1, § 2 equal protection review of 

classification that impinges upon the exercise of a fundamental right); People v Delonge, 

442 Mich 266, 279-280; 501 NW2d 127 (1993)(Art 1, § 4 free exercise of religion review, 

at least where in conjunction with right of parents to direct children's education); Advisory 

Opinion 1975 PA 227, 396 Mich 465, 505; 242 NW2d 3 (1976)(Art 1, § 5 free expression 

review of restrictions on speech a nd the media). 

The strict scrutiny standard is also the standard adopted by numerous other state 

courts construing their liberty and privacy rights under their state constitutions. See, e.g., 

Roe v Harris, No. 96977, slip op at 5 ( Idaho D Ct 2-l-94)(privacy cannot be abridged 

absent a compelling state interest); Committee to Defend Reprod Rights v Myers, 625 

P2d 779, 793 (Cal 1981); M oe v Sec'y of Admin & Fin, 417 NE2d 387, 402-3 (Mass 

1981); Murphy v Pocatello School Distr ict, 94 Idaho 32; 480 P2d 878, 884 (1971)(state 

bears a "substantial burden of justification"). 

3. The new "undue burden" test adopted by the U nited States Supreme 
Court in interpreting the federal constitution is badly flawed and 
unworkable, and should be rejected by Michigan courts. 

In 1992, the United States Supreme Court decided Planned Parenthood of 

Southeastern Pennsylvania v Casey, 505 US __ ; 112 S Ct 2791 (1992). Casey relaxed 

the strict scrutiny standard of Roe v Wade established 19 years earlier with a less 

protective "undue burden" test. In contrast to virtually every other fundamental right, 

restrictions on a woman's right to terminate a pregnancy will be up held under the federal 

constitution unless they have "the purpose or effect of placing a substantial obstacle in 
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the path of a woman seeking an abortion of a nonviable fetus." Id at 2820.18 

This undue burden test is inconsistent with Michigan's traditional mode of analysis 

of fundamental rights, and directly at odds with the strict scrutiny standard for abortion 

regulations announced by the Michigan Supreme Court in Advisory Opinion 1975 PA 227, 

supra. Michigan courts have never utilized an undue burden standard when reviewing 

laws that impinge on fundamental rights, and there is no persuasive reason why such a 

standard should be adopted now.19 

In fact, even dissenting Justices Scalia and Rehnquist decried the inherent 

vagueness and lack of standards in the newly-announced test. Protesting the amount of 

subjective determination required of trial courts, Chief Justice Rehnquist believed the new 

18 Applying this new standard, announced in a joint opinion by Justices O'Connor, Souter, and Kennedy, 
the Court upheld four provisions of the Pennsylvania law, including an informed consent requirement, a 24-
hour mandated waiting period, a parental consent requirement, and reporting requirements. 

19To the contrary, the well-known circumstances that led to the decision in Casey strongly dictate against 
the Michigan courts reflexively adopting the new standard in Casey. As recently as 1986, a majority of the 
Justices utilized a strict scrutiny standard in reviewing abortion restrictions. Thornburgh v American College 
of Obstetricians and Gynecologists, 492 US 490; 106 S Ct 2169 (1986). The law was invalid unless the state 
demonstrated that the regulation was narrowly tailored to promote the state's compelling interests in the 
health o f the wo man or the protection of a viable fe tus. The six sta tutes at issue in Thornburgh (many 
virtually identical to those upheld in Casey six years later) were struck down 5-4. The four dissenters, 
Justices White, Rehnquist, and O'Connor and Chief Justice Burger, largely attacked the Roe v Wade 
conclusion that women had a fundamental right to have an abortion. 

Three years later, during which time Justices Scalia and Kennedy joined the Court, the Court 
decided Webster v Reproductive Health Services, 492 US 490; 109 S Ct 3040 (1989). For the first time 
since Roe, a majo rity no longer used s trict scrutiny in analyzing abortion restrictio ns. The plurality (Chief 
Justice R ehnquist and Justices Scalia, White, and Kennedy) would no longer apply strict scrutiny; Justice 
O'Connor in concurrence set forth her proposed undue burden standard, adopted three years later in Casey. 

The only thing that had changed since Thornburgh was the make-up of the Court: Justice Scalia 
had replaced Chief Justice Burger's vacancy; Justice Kennedy had replaced Justice Powell; Justice Souter 
had replaced Justice Brennan; and Justice Thomas had replaced Justice Marshall. Compelling legal reasoning, 
not political appointments, should be the basis for the inte1pretation of the Michigan constitution by the Michigan 
courts. 
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standard to be "based even more on a judge's subjective determinations than was the 

trimester framework .... " 112 S Ct at 2866 (Rehnquist, CJ, concurring in the judgment in 

part and dissenting in part). Justice Scalia concluded the new test "is inherently 

manipulable and will prove hopelessly unworkable in practice." 112 S Ct at 2877 (Scalia, 

J., concurring in the judgment in part and dissenting in part). 

Additionally, unlike the usual strict scrutiny test which essentially puts the burden 

of production on the state once an infringement on a fundamental right is shown, the 

undue burden test places the production requirement squarely on the individual despite 

the state's overwhelming advantage of resources. This flies in the face of accepted 

constitutional analysis in this state. 

C. The Michigan "Informed Consent" Law Violates the Michigan Constitution's 
Rights to Privacy and Due Process 

Where the United States Supreme Court ignores precedent, logic, and an 

appropriate regard for individual rights, "our [Michigan] courts are not obligated to accept 

what we deem to be a major contraction of citizen protections under our [Michigan] 

constitution simply because the United States Supreme Court has chosen to do so." Sitz, 

supra, at 763. Where our Michigan Supreme Court has chosen not to accept what the 

United States Supreme Court has done, it has frequently relied on prior federal cases or 

dissenting opinions to establish more protective standards. For example, in People v 

Bullock, supra, the majority opinion extensively discussed Solem v Helm, 463 US 277; 103 

S Ct 3001 (1983), and essentially adopted Justice White's dissenting opinion in Harmelin 

v Michigan, _ US _ ; 111 S Ct 2680 (1991). In People v Cooper, supra, the opinion 
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extensively discussed both prior and recent federal decisions. In People v Turner, 390 

Mich 7; 210 NW2d 336 (1973), in adopting the objective test for entrapment on public 

policy grounds, the majority essentially adopted the dissenting views of several U.S. 

Supreme Court Justices. See, e.g., US v Russell, 411 US 423; 93 S Ct 1637 

(1973)(Stewart, J, dissenting). And, in People v Beavers, supra, the Court analyzed the 

issue under federal Fourth Amendment jurisprudence, but reached a contrary result to the 

United States Supreme Court's holding on the issue. 

Thus, since it has already been established that the appropriate standard under the 

Michigan constitution is strict scrutiny as articulated in Roe v Wade, the analysis in cases 

applying Roe to laws similar to Michigan's new Jaw is instructive. 

1. Mandated delay 

MCL §333.17015(3) requires a delay of at least 24 hours before obtaining an 

abortion after the pregnancy is confirmed and the probable gestational age of the fetus 

is determined, and after receiving the written descriptions, fetal depictions and 

descriptions, biased counseling, and prenatal care and parenting information pamphlet. 

MCL §333.17015(3)(c-e). 

Additionally, the mandatory delay will require all women to make at least two trips 

to obtain an abortion: at least one to an abortion provider and the other either to the 

provider or a health department. Any requirement that will result in an additional trip 

to the abortion provider will constitute an enormous burden on women who live in 

Northern Michigan or the Upper Peninsula. Abortion-providing facilities are located 

overwhelmingly in the southern one-third of the state. Smith Aff. at ~5, attached as 
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Exhibit H. None are located north of Saginaw, and women traveling from the upper 

crescent of the lower peninsula must travel over 600 miles round trip to Saginaw, 

approximately 12 1/2 hours of driving time. Smith Aff. at ~9. Travel from the Upper 

Peninsula is nearly as burdensome. Smith Aff. at ~10. 

In any event, as written, the statute clearly requires at least two trips before a 

woman can obtain an abortion, and at least a 24-hour delay. 

The requirement of a second trip will cause the many women who have long 

distances to travel to pay additional costs of child care, food and lodging, transportation, 

and lost wages. Evans Affidavit at ~13. These burdens will be particularly acute for 

rural, low-income women who live great distances from an abortion provider. For some, 

the additional requirement will delay the abortion as women struggle to raise the funds 

to travel and make the arrangements -- yet a second time -- for child care, or leave from 

work or school. The requirement of a second trip will also compromise confidentiality of 

many women, who explain or justify their absences. For many, such as battered women 

and young women, any disclosure of their plan may be jeopardized, as their husbands, 

partners or parents will obstruct the abortion. 

Delays will also force some women into the second trimester of pregnancy, 

increasing both the cost and the medical risks of abortion. Evans Affidavit at ~~ 6, 11. 

Dr. Evans describes in great detail the adverse medical impact of delayed abortion in 

general, and the "special risks for women seeking abortions who are more than 12 weeks 

past their last menstrual period," Evans Aff. at ~12, a group twice as likely to be 

teenagers than older women. Evans Aff. at ~14. With respect to women who require a 
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two-day abortion procedure, Dr. Evans explains: 

These women will have to endure even greater expense, time 
away from family and work, nights spent in a hotel, hours 
driving to and from a clinic, and additional risk that they will 
have to disclose the pregnancy because it is too hard to 
explain three days absence from work or home. I also fear 
that when scheduling difficulties and costs are so multiplied, 
the physician will be pressured to eliminate this extra 
safeguard, to the detriment of patient care. [Evans Aff. at 
~13](emphasis added).20 

Additionally, Dr. Evans describes the numerous medical conditions confronted by 

many pregnant women. Evans Aff. at ~~16-20. He then explains that "[f]or women 

suffering from any of these complications of pregnancy, but whose condition is not so dire 

as to be a 'medical emergency,' the delay necessitated by the Act could cause serious 

physical and emotional harm, which is medically unjustifiable." Evans Aff. at ~23.21 

With respect to women carrying abnormal fetuses, Dr. Evans explains that after 

such a woman has decided to terminate the pregnancy, "it is traumatic to continue being 

pregnant.. .. " Evans Affidavit at ~29. And, "[b ]ecause fetal abnormalities are usually not 

discovered until the second trimester o f pregnancy, women deciding to terminate because 

of fetal abnormalities do so later in pregnancy when delayed abortion adds to the health 

risks of the procedure." Evans Affidavit at ~30. In other cases, delaying abortion 

20Dr. Evans refers to a three-day delay because, as he explains, for women more than 12 weeks past 
their last period, it is medically advisable to utilize a two-day procedure to terminate the pregnancy. Evans 
Aff. at 1112. Thus, a 24-hour delay becomes a 72-hour delay for this "large fraction" of the cases to which 
the mandated delay is relevant. Sec Casey, supra, at 2830, holding that even where applying the "undue 
burden" test, the focus should be whether the law "in a large fraction of the cases in which [it) is relevant, 
[ ] will operate as a substantial obstacle to a woman's choice to undergo an abortion." 

21This obvious undue burden relating to the adverse effects of the new law on the health of women 
also renders the new law's definition of "medical emergency" unconstitutionally vague, as discussed in more 
detail supra. 
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decreases the woman's chance for eventual cure. Such delay in all these cases departs 

from accepted medical practice. Evans Affidavit at ~ 23. 

While the statute purports to provide alternatives to women by mandating local 

health departments to provide pregnancy tests and gestational stage determinations, MCL 

§333.17015(15), and by permitting the biased materials to be distributed either at the local 

health department or at another location, MCL §333.17015( 4), those alternatives are 

fraught with problems. First, the local health departments are having a new activity 

mandated by the state without state appropriation and disbursement in clear violation of 

Mich Const 1963, Art 9, §29 (a/k/a the "Headlee Amendment"), supra. Some local health 

departments have publicly vowed to refuse to perform these state mandates because of 

the state's lack of funding. See District Health Dept. No. 3 letter to Sen. George 

McManus, attached to Bertler Affidavit. Second, in those areas of Michigan where a local 

health department or district serves a large geographic area, the distance a woman has to 

travel to the health department can be significant. See August 1993 map of local health 

departments, attached as Exhibit I. Third, while the statute provides that a "qualified 

person assisting the physician" can perform some of the mandated tasks, it is simply not 

the case that a physician can allow a nonphysician working under him or her to, for 

example, determine the probable gestational stage of the patient's fetus without violating 

the applicable standard of care. See Evans Affidavit, at B4. Fourth, the statute does not 

permit the referring physician to perform the mandated tasks, effectively requiring two 

additional trips. 

In City of Akron v Akron Center for Reproductive Health, Inc., 462 US 416; 103 
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S Ct 2481 (1983), overruled in part, Planned Parenthood v Casey, 505 US_; 112 S Ct 

2791, 2823 (1992), the United States Supreme Court, applying strict scrutiny, recognized 

these burdens on women's right of procreational autonomy and invalidated a 24-hour 

waiting period. Justice Powell's opinion for the Court in Akron found that no 

legitimate state interest is furthered by an arbitrary and 
inflexible waiting period. There is no evidence suggesting that 
the abortion procedure will be performed more safely. Nor 
[is] ... the State's legitimate concern that the women's 
decision be informed ... reasonably served by requiring a 24-
hour delay as a matter of course. . . . [I]f a woman, after 
appropriate counseling, is prepared to give her written 
informed consent and proceed with the abortion, a State may 
not demand that she delay the effectuation of that decision. 
[Akron, 462 US at 450-51.] 

More recently, a Tennessee circuit court found the state's mandatory waiting period 

to violate the state constitution. The court reasoned that the rigid time frame demanded 

by the statute was "a burden in too many probable medical and psychological profiles of 

women who have no need to wait and who do not want to wait. A rigid time period is 

an affront to the patient-physician autonomous relationship and a woman's right not to 

procreate." Planned Parenthood v McWherter, No. 92 C-1672, slip op at 19 (Tenn Cir 

Ct, Nov 19, 1992), attached as Exhibit J. 

Additionally, Mich Const 1963, Art 4, §51 provides: 

The public health and general welfare of the people of the 
State are hereby declared to be matters of primary concern. 
The legislature shall pass suitable Jaws for the protection and 
promotion of the public health. 

This was a new addition to the 1963 Constitution, and has no federal counterpart. 

In construing it, the Michigan Supreme Court wrote in City of Gaylord v City Clerk, 378 
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Mich 273; 144 NW2d 460 (1966): 

This new section, together with the traditional public policy of 
the State, must be held to limit the powers of the legislature 
and of government gene rally to such legislative acts and such 
governmental powers as exhibit a public purpose. [Id. at 295.] 

The Michigan 24-hour waiting period does not further any legitimate state interest, 

places an unconstitutional obstacle o n women seeking abortions, and unconstitutionally 

threatens their health and welfare. The provision violates the Michigan constitution. 

2. Biased counseling 

MCL §333.17015(3),(5) require the physician or qualified person assisting the 

physician to present each and every patient seeking an abortion a litany of state-

mandated materials, and to obtain the patient's signature on a certification form 

acknowledging that she received this informat ion.22 For example, every woman must be 

shown a depiction of a fetus a t the gestational age closest to tha t of her pregnancy; every 

woman must be told of services available for adoption, foster care, and parenting; and 

every woman must be told of counseling services should she suffer adverse psychological 

consequences for an abortion. The physician must provide this information to women 

seeking to end a pregnancy because the fetus is fatally impaired; because the pregnancy 

results from rape; or because the pregnancy seriously threatens her health. 

MCL §333.17015(3) mandates that the physician actually "present to the patient" the 

22A description of the wri tten summary that must be presented to the patient is described at MCL 
§333.17015(8)(b ). The summary, to be developed by the department of public health, is required to describe 
potential negative psychological side effects despite the absence of any accepted medical evidence supporting 
the existence of such symptoms. Evans Affidavit at ~ l l. Additionally, the summary is obviously designed 
to encourage the patient to carry the pregnancy to term by identifying public services available to new 
mothers. 
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written summary of the abortion procedure, and the fetal depictions and descriptions, and 

"[p}rovide the pat.ient with a copy of the prenatal care and parenting information 

pamphlet.. .. " (emphasis added) 1993 PA 133 has no exemption permitting the physician 

not to comply if he or she believes provision of the information would adversely affect the 

patient.23 

Dr. Evans' testimony shows the importance of having such an exemption. He 

explains that "for many women terminating pregnancies because of fetal anomalies, the 

mandatory delay and information requirement will cause substantial mental and physical 

distress .... " Evans Aff. at ~24. "Listening to and receiving the biased mandated 

information, including pictures of a normal fetus, could cause extreme anguish .... " Evans 

Aff. at §31. Thus, unlike the Pennsylvania law reviewed in Casey under an undue burden 

standard, 1993 PA 133 does "prevent the physician from exercising his or her medical 

judgment." Casey, 112 S Ct at 2824. In so requiring, the state injects itself in an intrusive 

and biased manner into the physician-patient relationship, effectively requiring the health 

care providers to become mouthpieces of the state's ideology. This is true despite the 

fact that the required oral and written description of the "risks" of abortion and childbirth 

is misleading and not completely truthful. Evans Aff. at ~ 10. 

The written summary that must be presented to the woman shall "[s]tate that as 

the result of an abortion, some women may experience depression, feelings of guilt, sleep 

~he only circumstances under which the informed consent requirements need not be followed are 
where the attending physician "determines that a medical emergency exists .... " MCL §333.17015(7). 
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disturbance, loss of interest in work or sex, or anger, .... " MCL §333.17015(8)(b )(iii).24 

Yet, there is no medical justification for this statement. As Dr. Evans points out, all of the 

data and literature on the subject concludes that an early abortion is an extremely safe 

procedure -- "safer than a shot of penicillin." Evans Aff. at ~4, 11. 

Additionally, with respect to those risks that must be orally described by the 

physician in the written summary, MCL §333.17015(5)(b )(i-ii), and included in the written 

summary, MCL §333.17015(8)(b)(ii), Dr. Evans states that such information "provides 

women with incomplete and misleading information. If women are to be told the possible 

complication of abortion and childbirth, they must be told of the likelihood that any of 

these complications may occur. If such information is not provided, a woman could be 

seriously misled into misunderstanding the risks of the medical choice she is making." 

Evans Aff. at ~ 10. (original emphasis) 

In this regard, the United States Supreme Court has twice invalidated biased 

counseling requirements. Akron, supra, 462 US at 442-445; Thornburgh v American 

College of Obstetricians and Gynecologists, 476 US 747; 106 S Ct 2169 (1986), overruled 

in part, Planned Parenthood v Casey, 505 US_; 112 S Ct 2791, 2823 (1992). Like the 

statutes struck down under strict scrutiny in Akron and Thornburgh, "much of the 

information required [by the Michigan law] is designed not to inform the woman's consent 

but rather to persuade her to withhold it altogether." Akron, supra, at 444. The 

Michigan statute's requirement that patients be warned of possible "depression, feelings 

24The Pennsylvania statute in Casey contained no such requirement. 
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of guilt, sleep disturbance, loss of interest in work or sex, or anger. .. " as the result of an 

abortion, which is unsupported and calculated to frighten the patient, is nothing less than 

a "parade of horribles intended to suggest that abortion is a particularly dangerous 

procedure." Akron, supra, at 445; Evans Affidavit at 1111. The written summary's listing 

of agencies available to assist the patient during the pregnancy and after birth is a similar 

attempt to change the woman's mind although she has decided that an abortion is in her 

best interests. 

Additionally, requiring the summary to describe abortion procedures, and to identify 

physical complications with each such procedure, as well as with Jive birth, renders the 

summary irrelevant to the particular patient, and conflicts with the accepted medical 

practice of providing truthful and accurate information specifically tailored to the patient's 

individual needs. 

In short, the biased counseling provisions are unconstitutional under the Michigan 

constitution. 

D. The Mandated "Counseling" Violates the Free Speech Provision of the Michigan 
Constitution 

The Michigan law at issue compels speech by several different people: the 

physician; a "qualified person assisting the physician," as defined; and local health 

department staff members. Physicians or qualified persons assisting physicians are 

required to present the written summary and the depiction and description of a fetus 

before the abortion is performed. MCL §333.17015(3)(c),(d). Alternatively, this 

compelled information can be required of local health department staff. MCL 
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§333.17015( 4),(15). Additionally, physicians are required to describe "[t]he specific risk" 

of both the abortion procedure and childbirth, MCL §333.17015(5)(b)(i, ii), regardless of 

the circumstances and whether or not the physician believes such descriptions are appropriate. 

Evans Affidavit at ii 10. 

This kind of compelled speech is a clear violation of the free speech provision of 

our state constitution, Art 1, §5, which provides: 

Every person may freely speak, write, express and publish his 
views on all subjects, being responsible for the abuse of such 
right; and no law shall be enacted to restrain or abridge the 
liberty of speech or of the press. 

On its face, Art 1, §5 provides greater protection than the federal First 

Amendment. In any event, it is axiomatic that "the state constitution may afford greater 

protections than the federal constitution," Woodland v Michigan Citizens Lobby, 423 Mich 

188, 202; 378 NW2d 337 (1985), and that the U.S. Constitution provides minimum 

protections of individual rights. People v Neumayer, 405 Mich 341, 355; 275 NW2d 230 

(1979). Accordingly, while the federal case law interpreting the First Amendment may be 

helpful, this Court is free to construe the state constitution differently, and in a manner 

more protective of plaintiffs' rights. 

Michigan courts have not decided a compelled speech case under Mich Const 1963, 

Art 1, §5. A series of United States Supreme Court cases construing the First 

Amendment, however, has established that protections against content-based regulation of 

speech are broadly available to those who wish to not speak. In Wooley v Maynard, 430 

US 705; 97 S Ct 1428 (1976), the Court declared that "the right of freedom of thought 
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protected by the First Amendment against state action includes both the right to speak 

freely and the right to refrain from speaking at all." Id at 714 (emphasis added).25 

In Riley v National Federation of the Blind of NC, 487 US 781; 108 S Ct 2667 

(1988), the Court held that the state could not require professional fundraisers to disclose 

to potential donors the percentage of charitable contributions collected during the 

preceding year that were actually turned over to the charity. The Court declared that "in 

the context of protected speech, the difference ... between compelled speech and compelled 

silence... is without constitutional significance, for the First Amendment guarantees 

'freedom of speech,' a term necessarily comprising the decision of both what to say and 

what not to say.11 Id. at 796-797. The Court applied strict scrutiny to this content-based 

regulation, noting that 11 [m]andating speech that a speaker would not otherwise make 

necessarily alters the content of the speech.11 Id. at 795. 

Our Michigan Supreme Court, in discussing Art 1, '§5, has explained that "when the 

state seeks to restrict [freedom of speech], its efforts must be strictly scrutinized." 

Advisory Opinion 1975 PA 227, supra, at 481. Applying strict scrutiny to the compelled 

speech mandated by the new law, the law cannot survive: there are simply no compelling 

-- even legitimate -- state interests to justify this content-based regulation.26 

25ln Wooley, the Court held that the state of New Hampshire could not require plaintiff to display 
the words "Live Free or Die" on his license plate, as such a requirement forced pla intiff "to be an 
instrument for fostering public adherence to an ideo logical point of view which he finds unacceptable." Id. 

26The Casey joint opinion's rejection of a similar argument made in that case is particularly weak and 
unpersuasive. "To be sure," explained the three Justices, "the physician's First Amendment rights not to 
speak are implicated, see Wooley v Maynard, but only as part of the practice of medicine, subject to 
reasonable licensing and regulation by the State. Cf. Whalen v. Roe, 429 US 589, 603, 97 S Ct 869, 878, 
51 L Ed 2d 64 (1977)." Casey, 112 S Ct at 2824 (citation omitted). This simplistic analysis is unpersuasive. 
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Compelling physicians to say certain things violates a central premise of free 

speech: "[t]hat we presume that speakers, not the government, know best both what they 

want to say and how to say it." Riley, supra, at 791. "[W]here the State's interest is to 

disseminate an ideology, no matter how acceptable to some, such interest cannot outweigh 

an individual's [free speech] right to avoid becoming the courier for such message." 

Wooley, supra, at 717. 

The compelled speech mandates of the new law violate Mich Const 1963, Art 1, 

§ 5. 

E. The Act is Unconstitwionally Vague 

The new law is unconstitutionally vague. The statute is self-contradictory and 

ambiguous as to what acts are required of physicians (as opposed to those acts that can 

be performed by a qualified person assisting the physician), and what local health 

departments are required to do and authorized to do. 

The Michigan Constitution, like the United States Constitution, guarantees a ll 

persons due process of Jaw. Mich Const 1963, art 1, §17. The due process requirements 

The Court cited no cases in support of the rather remarkable proposition that licensed professionals 
give up their First Amendment rights as a condition of practicing their professions. To the contrary, the 
Court has consistently upheld the free speech rights o f licensed professionals against attempted state 
regula tion of those rights. See, e.g., Genti le v State Bar of Nevada, 501 US 1030; 111 S Ct 2720 
(199l)(reversing a reprimand of an attorney by a bar association, and requiring the state to show a 
"substantial likelihood of materia l prejudice" before restricting the speech of an attorney representing a 
client in a pending case); In re Primus, 436 US 412; 98 S Ct 1893 (1978)(nonprofit lawyer solicita tion); 
Bates v State Bar, 433 US 350; 97 S Ct 2691 (1977)(1awyer advertising). 
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of definiteness and fair notice in criminal statutes27 have long been set forth in decisions 

of the U.S. Supreme Court and the Michigan appellate courts: the statute must define 

the offense "with sufficient definiteness that ordinary people can understand what conduct 

is prohibited and in a manner that does not encourage arbitrary and discriminatory 

enforcement." Kolender v Lawson, 461 US 352, 357; 103 S Ct 1855 (1983). See also 

United States v Harriss, 347 US 612, 617; 74 S Ct 808 (1954). 

The rationale for the vagueness doctrine has been explained as follows: 

It is a basic principle of due process that an enactment is void for 
vagueness if its prohibitions are not clearly defined. Vague laws 
offend several important values. First, because we assume that man 
is free to steer between lawful and unlawful conduct, we insist that 
laws give the person of ordinary intelligence a reasonable opportunity 
to know what is prohibited, so that he may act accordingly. Vague 
laws may trap the innocent by not providing fair warning. Second, 
if arbitrary and discriminatory enforcement is to be prevented, laws 
must provide explicit standards for those who apply them. A vague 
law impermissibly delegates basic policy matters to policemen, judges, 
and juries for resolution on an ad hoc ... basis, with the attendant 
dangers of arbitrary and discriminatory application. [People v Howell, 
396 Mich 16, 20 n 4; 238 NW2d 148 (1976)(quoting Grayned v City 
of Rockford, 408 US 104, 108-09 (1972)).) 

See also People v Goulding, 275 Mich 353, 358-59; 266 NW 378 (1936).28 

Courts have also held that where, as with the new law, an act threatens to inhibit 

the exercise of constitutionally protected rights, "a more stringent vagueness test should 

27 A violation of the Act by a physician may not only result in an administrative investigation, and 
administrative penalties, MCL §333.16221; MSA §14.15(16221), but also constitutes a misdemeanor. MCL 
§333.16299; MSA §14.15(16299). 

28Michigan courts applying this test have held unconstitutional a law which defined disorderly conduct 
as "acting in manner that causes a public disturbance," People v. Gagnon, 129 Mich App 678; 341 NW2d 
867 (1983), and a law denying a license to an establishment operated "in a manner generally reputed in the 
immediate vicinity to be immoral and a menace to the good citizenship of the community," People v. Buff 
Corp, 94 Mich App 179; 288 NW2d 619 (1979). 
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apply." Hoffman Estates v Flipside, Hoffman Estates, 455 US 489, 499; 102 S Ct 1186 

(1982). See also Grayned, supra, at 109; Smith v Goguen, 415 US 566, 573; 94 S Ct 1242 

(1974); Colautti v Franklin, 439 US 379, 392; 99 S Ct 675 (1979)(holding void for 

vagueness an abortion regulation requiring a physician to make a determination of viability 

prior to performing an abortion). 

1. The new law's requirements on physicians are impermissibly vague 

The law is also impermissibly vague regarding which of the requirements can be 

performed by qualified persons assisting physicians, and which of the requirements must 

be performed by the physician. In the absence of clear and unambiguous requirements, 

physicians are impermissibly forced to guess as to their legal obligations, despite the risk 

of criminal prosecution and losing their license to practice medicine. Colautti, supra, at 

395-6. 

MCL §333.17015(3) provides that a physician or a qualified person assisting the 

physician "shall do all of the following not less than 24 hours before that physician 

performs an abortion .... " Those mandated tasks include "determin[ing] the probable 

gestational age of the fetus." MCL §333.l.7015(3)(c). Another portion of the statute, 

however, defines the gestational age of the fetus at the time the abortion is to be 

performed, "as detennined by the a/lending physician." MCL §333.17015(2)(f). (emphasis 

added) Thus, it is not at all clear that the "qualified person assisting the physician" can, 

in fact, "do all of the following ... " described in §3. 

This statutory self-contradiction creates ambiguity which violates the essence of the 

vagueness doctrine: a lack of fair notice as to what conduct is required and proscribed, 
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and the possibility of arbitrary enforcement of the law. People v Howell, supra. 

2. The new law's requirements on, and authorization to, local health 
departments are impermissibly vague. 

The new law also suggests that the local health department may provide the 

information required prior to an abortion. MCL §333.17015( 4),(15). One subsection even 

requires the local health department to provide a woman with "a completed certification 

form ... at the time the information is provided." MCL §333.17015(15(d). But the new law 

also limits the scope of the information the local department may provide. 

The local health department is authorized only to confirm the pregnancy and 

determine the gestational age of the fetus; to provide the summary describing the abortion 

procedure; and to provide the depiction and description of the fetus. MCL 

§§333.17015(4),(lS)(a-c). The law does not authorize the local departments to provide the 

patient the prenatal care and parenting pamphlet, or to describe for the woman the 

probable gestational age of the fetus she is carrying, the possible medical complications 

of the abortion, or the availability of pregnancy information from the state department of 

public health. Id. This information must, however, be provided at least 24 hours before 

the abortion (and must be provided for a certification form to be completed). MCL 

§§333.17015(3)(8)( c ).29 

29It is also not clear who at the local health department may provide the information that the 
department is authorized to give. The subsections addressing counseling al the local agency specify o nly 
that "the local health department" shall provide the required information. It is thus not clear that the 
person at the local health department who provides information must satisfy the definition of the "[l]ocal 
health representative." MCL §333. l7015(2)(c). Mo reover, al the local health department, as at a clinic or 
physician's office, it would appear that only a physician can determine the probable gestational age of the 
fetus. MCL §333. l 7015(2)(f). 
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A person of common intelligence must surely guess what conduct the new law 

permits. In particular, a physician is left to guess, at risk of his or her license, whether 

her or she can accept a completed certification form from the local health department, 

or whether she can delegate to a qualified person assisting her the task of providing all 

information required 24 hours in advance of the procedure. See MCL §§333.16221 and 

333.16299; MSA §§14.15(16221) and 14.15(16299)(providing for disciplinary sanctions, and 

criminal penalties, for a violation of the law). Likewise, local health department officials 

can only guess whether the legislation requires or prohibits them from providing all 

mandated information. Where the penalties for noncompliance are so severe, individuals 

should -- cannot -- be left to guess what conduct is permissible. 

F. The New Law is Invalid Because it Fails to Provide an Adequate Emergency 
Exception as Required by the Michigan Constitwion 

The new Jaw defines "[m]edical emergency" as "that condition which, on the basis 

of the physician's good faith clinical judgment, so complicates the medical condition of a 

pregnant woman as to necessitate the immediate abortion of her pregnancy to avert her 

death or for which a delay will create serious risk of substantial and irreversible 

impairment of a major bodily function." MCL §333.17015(2)(d). Only where a physician 

determines that this definition is met is the law's requirements of a 24-hour delay and 

biased counseling exempted before an abortion can be performed. MCL §333.17015(7). 

Plaintiffs believe that this definition of "medical emergency" is constitutionally infirm, 

because it does not provide an adequate exception from the statutory restraints in order 

to protect a woman's life or health. 
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While the Michigan Constitution provides stronger protection to individual rights 

than the federal constitution, the new law's failure to provide adequately for emergencies 

renders it invalid under either constitution.30 

In Planned Parenthood of Southeastern Pennsylvania v Casey, 112 S Ct 2791, 2822 

(1992), the Supreme Court ruled that in order to pass constitutional muster, abortion 

statutes must provide an adequate exception for medical emergencies where compliance 

with the statute's requirements would risk either the woman's life or her health. Plaintiffs 

in that case argued that the statute's emergency exception foreclosed the possibility of an 

immediate abortion in situations which posed a significant risk to health. 

The Supreme Court ruled that if plaintiffs' contention were true, the statute would 

be unconstitutional, "for the essential holding of Roe forbids a state from interfering with 

a woman's choice to undergo an abortion procedure if continuing her pregnancy would 

constitute a threat to her health." Id. at 2822. The Court upheld the emergency 

exception in Casey because it believed the lower court correctly interpreted the statutory 

language, "serious risk of substantial and irreversible impairment of a major bodily 

function," to include any significant risk to a woman's health. Id. 

This Court is not bound by the construction placed on the statutory language by 

the federal courts applying the Pennsylvania law. Rather, it is "better schooled in" and 

must apply Michigan Jaw to determine what the statute means. That law dictates that this 

30While this issue has never been addressed under the Michigan constitution, the federal cases applying 
the minimum protections of the federal constitution dictate a finding that the inadequate emergency 
exception is violative of the state constitution. 
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court reject the strained interpretation placed on the statutory language by the Third 

Circuit and strike the law as unconstitutional for failing to adequately protect the health 

of women. 

The Third Circuit construed the term "serious risk" in the Pennsylvania statute to 

include the remote possibilities of death or permanent impairment if intervening 

complications go untreated. Planned Parenthood of Southeastern Pennsylvania v Casey, 

947 F2d 682, 701 (CA 3, 1991). The Michigan Constitution's special protection for health 

prohibits this court from engaging in such strained interpretation when urgent medical 

care is involved. 

Mich Const 1963, Art 4, §51 establishes without equivocation the public policy of 

this state, imposing a very high value on public health. The Michigan Constitution's 

special protection for health demands that a statute defining medical emergency be drawn 

with sufficient breadth and precision to give physicians clear warning of what conduct is 

expected and that that conduct be in keeping with accepted medical practice. A statute 

that fails to do so causes physicians to withhold care that is in their patient's best interests 

for fear of criminal liability. 

Therefore, the new law's definition of "medical emergency" is unconstitutional under 

the State Constitution. 

G. The S1ric1 Liability A spects of !he New Law Violate Women 's Right to 
Reproduclive Choice, and Violate Physicians' Due Process Righls 

1. The strict liability provisions create an undue burden. 

1993 PA 133 imposes strict liability, both civil and criminal, upon physicians who 
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perform abortions in violation of the new law's requirements, regardless of whether or not 

the physician acts in good faith, and is simply exercising his or her professional judgment.31 

While the Michigan courts have not decided an issue such as this under our state 

Constitution, the federal courts have provided helpful authority under the federal 

Constitution. 

The U.S. Supreme Court has long recognized that the criminal and civil penalties 

placed on a physician who performs abortions directly affect his or her patients' 

constitutional right to receive those services. Doe v Bolton, 410 US 179, 188; 93 S Ct 739 

(1973). Without her physician's ability to operate without undue fear of prosecution or 

civil action, a woman's right to obtain an abortion is a nullity. 

The Supreme Court has held that strict civil and criminal liability has an especially 

egregious deterrent effect on a physician's willingness to provide abortion services. In 

Colautti v Franklin, 439 US 379; 99 S Ct 675 (1979), the Court struck down a statute that 

subjected physicians to criminal and civil liability without fault for performing an abortion 

on a fetus that is or may be viable. The Court ruled that the phrase 11may be viable" was 

vague and that the vagueness was compounded by the lack of a scienter requirement, 

making the statute ''little more than 'a trap for those who act in good faith."' Id at 395 

31MCL §333.17015(1) provides: "Subject to subsection (7) (the medical emergency exception), a physician 
shall not perform an abortion otherwise permitted by law without the patient's informed written consent, 
given freely and without coercion." 

A violation of the new law subjects the physician to civil administrative disciplinary sanctions, MCL 
§ 333.16221(1); MSA §14.15(16221), which may include medical license "(d)enial or revocation, restitution, 
probation, suspension, limitation, reprimand, or fine." MCL §333.16226; MSA §14.15(16226). 

Additionally, a violation also constitutes a misdemeanor. MCL §333.16299; MSA §14.15(16299). 
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(quoting United States v Ragen, 314 US 513, 524; 62 S Ct 374 (1924). 

Like 1993 PA 133's requirements that specific medical risks be described (orally 

and in writing) to the patient, the Colautti statute operated in an area where professional 

judgments differ. "The prospect of such disagreement, in conjunction with a statute 

imposing strict civil and criminal liability for an erroneous determination of viability, could 

have a profound chilling effect on the willingness of physicians to perform abortions near 

the point of viability in the manner indicated by their best medical judgment." Id at 396. 

Every court that has considered the issue has held a scienter requirement to be an 

indispensable element in abortion legislation. See Fargo Women's Health Org'n v 

Schafer, No. 93-1579, slip op at 18 (holding that scienter requirement saved statute from 

unconstitutional vagueness), attached as Exhibit K. Planned Parenthood Ass'n of Kansas 

City v Ashcroft, 655 F2d 848, 861 (CA 8, 1981)(without a culpability requirement even a 

non-vague statute criminalizing abortion of a viable fetus would have a profound chilling 

effect on the willingness of physicians to perform abortions, and id at 863-4 (culpability 

requirement saves a statute that otherwise would involve second-guessing physicians' 

medical judgments); Schulte v Douglas, 567 F.Supp 522 (D Ne 1981), aff'd sub nom 

Women's Services PC v Douglas, 710 F2d 465 (CA 8, 1983)(invalidating abortion 

restrictions for Jack of a scienter requirement). See, also, Harris v McRae, 448 US 297, 

311 n 17; 100 S Ct 2671 (1980). 

Michigan's new law requires the provision of specific information, including the 

risks of the abortion procedure and of carrying the pregnancy to term. The new law does 

not allow the physician to exercise good faith clinical judgment in providing this 
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information. Thus, a physician is subject to the State's "second guessing" of his or her 

professional judgment in providing this information, and the statute becomes little more 

than a trap for those who acted in good faith. Colautti, 439 US at 395. 

Physicians will be hard pressed to rely on the provision of the new law allowing 

local health departments to provide the mandated written material, because the physician 

is responsible for any failure to give all the mandated information at least 24 hours prior 

to the abortion; in fact, the physician is even strictly liable if the certification form is 

fraudulently filled out. 

The threat of severe civil and criminal penalties, based on strict liability, will 

severely curtail physicians' abortion practice, and force them to implement the statute in 

the most restrictive way possible in order to guard against liability. It is this profound 

chilling effect and its devastating consequences for women seeking abortions that makes 

statutes with strict penalties unconstitutional. Moreover, the strict liability provisions 

clearly constitute an undue burden, since physicians will either forego providing abortions, 

or will provide them in an extremely restrictive manner, exacerbating the burdens already 

present in the new law. 

2. The strict liability provisions violate the physicians' due process rights. 

Strict liability crimes are generally disfavored in the law. See, e.g., United States 

v United States Gypsum Co., 438 US 422, 437-38; 98 S Ct 2864 (1978); People v Quinn, 

440 Mich 178, 185; 487 NW2d 194 ( 1992)(footnote omitted). 
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does gravely besmirch when it deprives a person of the right to possess a gun and to sit 

on a jury). 

Michigan courts are prone to focus "not on the constitutionality of the enactment, 

but rather on whether the intent of the Legislature was actually to require some fault as 

a predicate to finding guilt, irrespective of the failure to expressly so state.11 People v 

Quinn, 440 Mich at 185.34 Nevertheless, where, as here, an offense with such great 

potential to grave ly besmirch physicians totally dispenses with the need for mens rea, and 

renders a physician virtually unable to prevent his or her violation of the offense, Art 1, 

§ 17 of our Michigan Constitution cannot permit such an offense to stand. 

34In Quinn, the Michigan Supreme Court held that knowledge that a firearm is loaded is not an element 
of the statute prohibiting transporting or possessing a loaded firearm in a vehicle, MCL § 750.227c; MSA 
§ 28.424(3). Knowledge that a firearm is present in the vehicle, however, is an element of the crime, id. 
at 184. Thus, unlike 1993 PA 133, a violation of which is a misdemeanor despite the lack of knowledge 
requirement, the statute in Quinn was not a strict liability crime at all. See People v DeC!erk, 400 Mich 
10, 20 n 4; 252 NW2d 782)(1977)(distinguishing between strict and vicarious criminal liability; strict liability 
"dispenses with the need for mens rea al together. .. ") 
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CONCLUSION 

For all the foregoing reasons, plaintiffs have shown that they meet the requirements 

for summary disposition. Plaintiffs respectfully request that such an Order and Judgment 

be entered, permanently enjoining the enforcement of 1993 PA 133. 
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Fri day, June 1 o, 1994 

Mahaffey, Et Al v s . Attorney Gene r a l 

Case No. 94- 406 793 AZ 

2-B_Q_ J,:_ L[; __ .Q._._J_ JL.9_ 9-

MRS . GLEICHER: Your Honor , I will try 

to keep my remarks tailored and narrowed to suit 

your purpose assisting rather than go ing farther 

with an elucidation of the law. I know that thi s 

3 

Court will read and study the cas es cited in all of 

t he l egal issues, so I am goi ng to try and focus on 

a couple of things when I s peak . 

If the Court would like f urther 

eluc idation, I would be happy to provide it . 

What I want to discuss with the Court 

this mornin g are t he i ssues whi ch I be li eve to be 

und i sputed in this case, and the issues which I 

be li eve would provide the Co ur t with the f i r mest 

basis for this Court, were the Court to grant 

Petitioner's Motion . 

As I isolate t hem , they are the 

following: 

The Head 1 ee Amendment C ·1 aim, the 

Eme r gency Exception Claim, the Compe ll ed Speech 

Argument, and the Vagueness Argument r egarding the 
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Termination o f Gestati onal Age, and what I inte nd 

to do here i s to briefly di scuss those fou r issues, 

and then to get into the Constitut i onal and due 

process arguments . 

I think the Petitioners are entitled to 

summary disposi t i o n on the due process argument . 

They a re a part o f t hose ·issues that may be in 

di spute . We will star t wi th the Headlee Claim. 

The State has a dmitted t hat this 

s tatute imposes o n local health departments a new 

acti vity of se r v i ce that's a dmitted in this case , 

and that ne w act i vity of se rvice can be si mpl y 

def ined as the provision of pregna ncy test , a nd the 

determination of gestat iona l age . 

There can be no dispute, and t he re i s 

no di s pute in an y of the pleadings a bo ut fu rther 

consequences a bo ut those ne w s ervices . First of 

a ll, that eq u ipment is necessary in orde r to 

fulfill that State mandate in o r der to perform a 

pregnancy test and determine gestational age, 

equipment i s necessary . Dr . Evans ' aff idav it which 

is uncontested s t ates that for pr·egn a nc i es beyond a 

few wee ks, ultrasound is the standard of care f o r 

determi nat i o n of gestat i onal age. 

Ul trasound equ ipment is ex pens ive a n d 
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requires a physician for interpretation . 

There i s no dispute about the fac t that 

determinat ·ion of gestational age and the prov ·is ion 

of pregnancy test requ i res the expend iture of 

funds, both in terms of equ ipme nt and in personnel . 

The l aw is equally clear, and the l aw 

says, this i s the Headlee Amendment that a new 

activ ity or serv i ce is not permissible without a 

s pecific a ppropri at i on from the Legi slature. 

The meaning of the Head l ee Law is that 

the Legisl ature may not shift respons ·ibility for 

policy decisions that the Legislature makes onto 

t he back of l oca l government. 

The i mp l e ment ing statute for t he 

Headlee Amendment states very specificall y , and I 

am quot ·ing from MCLA 21. 235 , " the Legis'l ature s hall 

annually appropriate an amount s uffic ient to make 

disbursements to local unit of governme nt for the 

necessary costs of each State require me nt . The 

Legis l atur·e sha l 1 appropriate. " 

The State re s ponds to t hi s argument in 

only one fashion , and that is to po i nt to a l ette r 

from Denise Davi s Anthony from the Department of 

Hea l th which states -- and this is virtually a 

d ·j rect quote . 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM



l 

2 

<) 
,) 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

1. 7 

18 

19 

20 

21 

22 

2 <) 

J 

24 

25 

G 

"We will find the money with ·in our 

extreme-) budget to pay f or the costs of this law." 

We s ubmit to the Court that th i s i s 

precise ly the form of legislat·ive l edger domain, 

s li ght of hands, that the Headlee Amendment is 

des igned to preve nt. 

What Ms . Anthony i s saying essential ly 

is that we will find a way to rob Peter in order to 

pay Paul so that the mandate of th ·is legislation 

can be fulfil l ed by t he loc al hea lth depar tment. 

Thi s Court i s perfectly within its 

r·ight to quest·ion Ms . Anthony. What c urr~ent 

respons ibiliti es and programs in the Department of 

Health would be sacri fic e d in order t o pay t he cost 

of t hi s legislati on. 

w·ill it be the cost of pre- nata l care 

for poor women? Will it be nutrition programs for 

i nner city school c hildren? 

Thi s is the r eason the Headlee 

Amendment was e nacted to prevent departments, 

Departments of Hea l th f rom mak i ng individual 

deci s ions as to which programs will be s lighted for 

the benefit of others , and we s ubmit that there i s 

no rationa l way in wh i ch the State of M·ic higan can 

say that an i nternal memo randum from the head of 
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the Department of Publi c Health fulf il ls the 

mandate that the Legis l ature approp riate the funds 

t o compl y with the law. 

Eno ugh on Headlee. I think that is 

perhaps the s t ronge st arg ument that the Plaintiff 

had because I t h ink there have been no rationa l 

response to it . 

Let me move on to the emergency 

excepti on whi c h, again, I f ee l is l a rgel y 

undi sputed in this case . 

The language that th i s statute uses 

regarding the e mergency excepti o n i s as fo ll ows: 

7 

Serious r i s ks of s ubstantial a nd 

irreve r si bl e impai rment to a major bc1dily f unction . 

The question befo r e t hi s that confronts 

thi s Court is whether the average c i tizen who reads 

that report can understand a nd can be expected to 

unde rstand what those words mean and how to avoid 

them. 

I would like to ana l ogize that 

eme rgency exception to language in the l aw with 

which I a m s ure this Court is intimately fami liar , 

because I a m s ure t h is Court has had to implement 

it repeatedly , and that is the no- fault language . 

I t ' s si mi lar l anguage . 
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It ta lks about impairmen t to bodily 

f unctions , a nd we know , I know as a pract icing 

lawyer that we have had now probably 1 5 yea r s of 

jurisprudence on those wo r ds, and s till no real 

f und amenta l understanding with in the Bar as t o how 

to defin i tively apply t hose word s i n any given 

situat ion . 

We have a decade of at least 

conf licting deci s ions on what's a maj or bodily 

function or an important bodi l y funct ion. 

I think t hat to requ i re physicians to 

fig u re out what i s se rious , what ' s a substantial 

impai r ment, a nd what' s a major bod ily funct i on i s 

ca lling upo n them to take on a task whi c h t hey can 

fa il at a detriment , at a sign ifi cant de trimen t to 

their license . They cannot be expected to 

understand what those words mean. 

Now, t he Federa l District Court 

indi cates 

TH E COURT: In li ght of a r i s k, why 

would a physician take the c hance? 

8 

MS. GLEICHER: That ' s correct . A 

physi cian would not take the chance and the resu l t 

wo uld be t hat ma ny women woul d lose or would suffer 

impairments to bodi l y fu nctions r ather than the 
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physi c ian trying to determine what i s a bodily 

functi on and what is not a bodi l y function . 

For example, is the ability to bear 

ch ildren a maj or bodi ly funct ·ion? 

9 

Well, it doesn't go towards life a nd 

death. Someone can li ve their who l e l ife without 

that ab ility, and yet we know that many 

compli cations of pregnancy whi ch arise in e me rgency 

situations can result in the los s of fertility. I 

don't know how physici ans would analyze that. I 

would have horrible prob l e ms . 

Were I a physician, I would have 

horrible problems . 

In Casey in the Federal Court, they 

sa id this language to be Constitutional. We have 

to e l iminate words. We have to el iminate the word 

serious, s ubstan t ial, and irreversible . 

We s ubmit that if the State of Michigan 

wa nts a physic ian to have an emergency exception, 

and an emergency exception is required unde r 

Federal Law, under Federal Constitutiona l Law, and 

the Cour t will admit that it has t o provide 

physi c ians with a n e mergency exception that makes 

sense and i s compre hens ibl e . Thi s Court needs no 

further facts to make a determinat i o n in that 
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10 

rega1~d. 

Let me go on to compelled speech . 

The State admits that in its Answer to 

Plaintiff's Motion. The State argues that it is 

acceptab l e to compel speech of licensed 

professiona l s . Plaintiff submits that that 

argument is absolutely absurd . The State would 

never take the position that it would compel 

physicians to tell patients abortion is murde r and 

you shouldn't have one. The State of Mich igan 

believes you are a murderer if you ha ve an 

abor·t ·ion. 

Let's analogize to lawye rs . 

The State of Michigan could not compel 

an attorney representing a criminal defendant to 

tell the defendant the State of Michigan and the 
will look most disf avorabl.y 

judge upon you r exerc ise of the Fifth 

Amendment Right to remain silent. It may be that 

within the context or helping a cl i ent make an 

informed decision a s to whether or not to exerc ise 

a Fifth Amendment Right, this is something that a 

lawyer might want to say, but the fact r e mains that 

the St ate of Michigan cannot t e ll lawyers what they 

must say or what they must say to their c lients. 

In this case, the lawyer te ll s 
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physi c ians that you must give patient information 

whi ch i s potenti a lly misleading , inaccurate, and 

certai nl y biased, a nd there can be no d ispute about 

the fact that this i nformat i on i s b i ased . That was 

the purpose of the Statute as stated i n i t s 

preamble, and because it i s compe lled speech, i t 

does n't make who t he State is , it is compelled . 

Fi nal ly, in t erms of what I v i e w as t he 

easier arg ument, l et me move o nto vagueness in the 

determination of gestational age. 

As we have pointed out in our b rief , 

the Statute ·1 s contradi ctor·y as to who mi ght mal<e 

or may make t he gestat i onal age a ssessment . A 

gestational age assessment is imperative , i t is 

mandatory, it mus t be done in Avery situatio~, and 

yet in o ne place t he statute says a phys i c i a n or a 

quali f ied phys ician, quali fied person ass isting the 

physician may determine gestationa l age and a nother 

p l ace t he statute says that that dete rmi nation must 

be ma de on ly by a phys i cian. 

Thi s is important on a pract i cal level 

of course as clinics a nd providers must know 

whether or not they the mselves have to make the 

gestationa l age assess me nt , or may have a qual i f ied 

person provide that i nforma ti on , and, there i s an 
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inherent contradiction that is obvious in t he 

Statute that I feel ne eds no f urther elucidation . 

Now, I want to move onto the area of 

Const itu t i ona l due process . 

There is a d i spute in t hi s case, a 

l egal di spute about which standard applies . 

12 

The Court is quite fami l iar I know with 

the fundame nta l right constellation of arguments; 

the fact that if th is Court decides that the right 

to abortion is fundamental in the State under the 

Mi c higan Const i tution, then i t must app ly str i ct 

scruti n y . If strict scrutiny ·i s applied , the Cour t 

has model s of how strict scrutin y would app l y . 

The models are the Thornburg and the 

Action cases which are c ite d in our brief . They 

require the s tatute to be struc k down . 

It is t he Pla i ntiff's view that strict 

scr utiny applies here because a bort i o n is a 

fu nda men tal r i ght under the Mich i gan Constitution . 

That its issue I think has been 

adequate l y b rief e d, a nd I am not goi ng to s pend any 

more time on it unless the Court would want me to 

do so . I nstead, I am going to move o nto the un due 

burden argument, because it is our position t hat 

even i f thi s Cour t c hooses to app l y a l ess rigorous 
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standard of review and accepts the United States 

Sup reme Court's current standard of review which 1s 

undue burden, this Statute must fal l . 

THE COURT: Excuse me. Does it make a 

difference whether o r not we concl ude that abortion 

would be a fundamental right s tating it direct ly 

that way as opposed to the right to privacy bei ng a 

fundamental right? 

MS . GLEICHER: I believe it make s 

abso lutely no d i fference , Your Honor. That, in 

fact, is our argument as i t derives from the 

Michigan Constitution. 

I thi nk there can be no serious dispute 

here but that the Michigan Constitution encompasses 

a fundamental right to privacy amongst our 

citizenry, and abortion rights are simi lar to many, 

many other privacy rights that must derive from 

that guarantee . The other rights are the obvious 

ones, the right to make contraceptive c hoices, t he 

right to make choices involving int imate deci sions 

among marr i ed people as to who one will marr y , the 

whole constellation of rights that the Courts have 

described . I believe that's correct. 

If there is a fundament a l right to 

privacy, there i s a fundamental right by defi nition 
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to abortion in this State. 

Let me go to undue burden . Does that 

answer the question? 

THE COURT: Yes . 

MS. GLEICHER: And wi th this , I am 

going to end my remarks. 

Casey tel l s us that when a Court 

applies an undue bu r den standard, the first job is 

to focus on the groups for whom the l aw poses a 

restriction which would be t he group of women in 

this case seek ing ahortion se r vices . 

The test that Casey then tells the 

Court to a pply is , in a l arge fract i on of cases, 

does the l aw operate as a substantial obstacle to a 

woma n's choice to undergo abortion . 

The Casey Court itself determined that 

one percent of women seeking abortion who are 

affected by the l a w may in fac t be a s ubstant i al 

fraction or a large fract i on , and that is the 

spousa l notification provi sion of the Pennsylvania 

La w was struck down by the Casey Court. The Case 

Court recognized t hat on l y one percent of a ll women 

seeki ng abor t ion wou 1 d be affected and t hey 

concluded t hat that was a large fract ion of cases 

for purposes of the application of the undue burden 
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standard. 

In this case , I t h ink the only undue 

burden standard i s met in two di fferent ways a lone 

that I am goi ng to talk about. 

Again, I a m try·ing to focus o n areas 

for wh i ch the re can be no di s pute . Thi s is what I 

am goi ng to ca ll geographi c burden . 

The l a w r equ ires t wo visits to an 

abortion provider . That's undi sputed . 

Dr. Evans in hi s affidavit stated that 

for ce rtain wome n, the law requires three visits , 

and t hat i s for wome n who have o btaine d, I thi nk he 

sa id, 12 weeks gestation age in o rder to p r·otect 

t he women' s hea lth. A procedu r e has to be starte d 

a day in adva nce of t he abor·tion to dilate the 

cervix . 

In hi s view, in o rde r t o compl y with 

the l a w, three days de l ay would in some 

circumstances be necessary . 

We know that the r e have been -- last 

year - - excuse me . 

In 1992, there we r e 3 ,700 a bort ions in 

Mi chigan f o r wome n who lived in count i es with no 

a bortion se rvices . We know, a nd t hi s data has a ll 

been s upp li ed to the Court, and th i s i s data from 
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the State of Mi ch igan, so th is is not subject to 

dispute. 

Thirty-seven percent of all women who 

obtained aborti ons in 199 2 in the Sta t e had to 

travel outsi de of t hei r own counties iri orde r to 

o btain abort ions . 

We know t hat there are no abo rt·ion 

c lini cs north o f Saginaw . 

16 

We know that two-thirds of the State ' s 

land mass is north of the Ci ty of Saginaw. 

There are on l y si x doctors north of 

Saginaw who provide abortion s e rvices , and as I 

have said , there are no c lini cs . 

We know t hat i n 1992 , r oughly 2 ,000 

women who lived north of Sagina w obtai ned a bortions 

a nd over 153 of them o btained abortions in the 

county in whi c h they live. 

The rest of those women had to travel 

s ubstanti a l di stances . For e xample, a woman i n 

Ontenagon (phone ti c) travel ing to Sagi naw had a 

round trip of 938 mil es . 

The average distance that a woman in 

t he Upper Penins ul a would hav e t o trave l to a down 

State abort i on c lini c was 620 mi l es. 

For those women , the burden, not 
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count i ng j ust the travel , pre- existed t hi s l aw of 

having to s tay overnight an additional ni ght and 

incur costs for l odg ing, c hild care , lost wages, 

and other inc idental s , and is certai nly a 

s ubstantial one, and i t i s pa rticu l a rly acute f o r 

l ow income women. 

17 

What this Statute has done i s create an 

arbitrary and inf l exib l e wai t ing peri od which does 

nothi ng to enhance a woman' s hea lth , a nd instead 

mere ly c 1-eates addit ·iona l bur·dens. 

If th i s Court wer·e to fi nd t hat even 

ten percent of t he women of thi s State seek ing 

abo rt ·ions v-mu·ld b e unduly bur·de ned by the ex·i stence 

of this l aw wh ich r e quires t hem t o s pe nd 

s ubs t antial additional s ums in o rde r to car ry o ut 

t he manda ted de l ay, that i s enough to st rike down 

the Statute. 

TH E COURT: Let me ask a quest i on here 

relating to another fund a menta l r ight. 

Now there are a l l k inds of descript ·ions 

on one ' s right to vote, time desc r i pti ons a nd so 

f o rth, yo u j us t can't go up a nd vote . You have to 

reg i s ter, you have to and you have to do t hat at 

a ce rtain time before the a c tual election day , and 

if you don't t ake that action before the e l ection 
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day within that pres cribed time period, you c an 't 

vote. 

18 

How do we make a di s tinct ion between 

that s ituation and the situat ion tha t we have here? 

MS. GLEICHEH: Severa l di st inc tions . 

First of a ll, mos t o f u s can vote in 

our own back yard, pract ica 'lly. The d ·i s tance v.1e 

have to t r avel to exercise the right i s sma l l. The 

costs associated with e xe rc i s ing the right to vote 

are non-existent. It is usu a lly a ve r y eas y 

process for us to unde rta ke . 

Se cond, there i s a l a r ge t ime frame 

that' s av a ilabl e f o r us to register in o r d e r to 

cast a ba 1 ·1 ot. For example, if o ne was to vo t e in 

the Nove mber election, one has many, ma ny months 

preceding November in whi c h to register in order t o 

cast t hat vote, and once o ne r eg i s t e r s , t hat' s a ll 

that need be done. One can r e g i ste r in t his State 

me rely by obtaining a driver's lice nse . Eff o r·t s 

have been made to make tha t proc ess a s simpl e as 

poss ible. 

Whe n we are conf ronted with a woman, a 

pre gn a nt woman who seeks to vindi cate her right to 

abortion, we are t a lking about a n ex treme ly time 

limited s ituation to s tart with. We are tal k ing 
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c1P.uc.\Rtn1 c:~cl I o 1 n<-irri l: hey 111·e crii. .. r~1i n g ;-1 f e"!- 1 1~.; 

\JJ.it l1 Rnrio11s r-morn;1lieR, l hP.y hF1Ve ;1l n :c1<ly t' 1!11 clv~cJ 

lho stn ·t«'! of ! h t~ prc'.gnnncy 111J1(ff 0. t l 1(~y 1 ook 

prngnnnt , \llhnre t hc:~y h<l\10. fnlt fn"i rl l 1 ire. .in ~~ i<l 0. 
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s J·in u1r:tnt h r n 80 f onvn rrl \ll i 1-11 i hP. proc: (.H.i I ff e . 

Tn fACI: Yotll" Ho nor , .i f t h ·if-\ ('.():';(~ 

goc~s ·10 l ric1 1 , \llP. llli 1 1 rlc~rnnn~I rr·)I e 1-hn1 I l 1n 

n111jnri l·y r. f cli.n 1cs i n 1h ls s1111 n 11lrnncty im1 l<n 

clei nnn i llr-'l 1.i (lJl () r 111; s !-\Or I P.Vnry <ln y R; mp 1 y 1-n 

scl1nrll11 P. p ;-1 1 inn1-s. 

1 f ;.1 pn 1· i cm I n nrnl !..; 1-1 I 1vo-cl ;-)y 

f>rOCRcl\lr<~, fl C l in·ic : llH t !dS to s clwd11l n 1·1 pr.I i nrii 

lnr F'l s lu1 1vlH~ ru I J1;-1I c.r1n t>n <lunn F1J 1(l l l ii!-> 1 i11d 

c1f d c d·c~1· 111i rn1 I i o1 1 i ~; <1011(~. T l· ~ dn11c~ H\T<n .. y <l<-tY: 

i1 ' s ch:inr~ ln.r t e l n pl1nt1c! rllHl ii ' s 1 1:n->.(~cl u11 l rls1 

i"'/l(~n ~: I n 1;1 l p~~ 1 · i oc1 . 

T suhmi 1 tn 1 h H CO\lt'1 I 111-l I 1 l rn 

aff'icln.v i1 s of Jloc 1· <1r~; Hnr··I % 11r1ct Ron!~ { s i c) \llli icl1 

PH'P. 111·1·1-ichP<l 1 o o u r rno·I 1011, re~'.pnns<~ 1 o 11 1 (~ 

Pln i nfiCf 1s motion , nclnq1111 l1 !ly dnnK111slntl<'S llrnv 

rrn 1c l1 o f l 11:i s infnrrnrd · ion r.Frn h< ~ d cd nnni 11ncl and 

pn1vi <ln c1 hy 1 f~ l <:~p l HirH ~ . 

UJJ·d ch, i 1w i d0nl P.t 11 y, Your l-lu1101·, 

rt-)i SP.H nno1hni· ;:lSSC!rl i 011 hy p1;.iinli('f 111: 11 ll1n 

si ;-1111h-l rP.q1ti rc~s 1 u10 v.i ~ -11 s in H\l<~r·y i 1 1 ~1 Hl 1C<! 

F·tncl , in fnc·t , t 1!1·1 I n~".snr·1- ; o n Co.rm!-\ rt nirt j en· hr1 ~ i !-\ 

f'c11· tr1P1ny of' 11·)(! nl l 1~CTH1 i <>lH·\ I hnl p 1Fl in1· i (' f' s ll11un 
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tn <1t)(1lll. 8 0 pcrc:rn d of \· J1n r: r-1sn~ Yrnn· l l<lf tO\' i "' 

lm.s <:~cl rn1 ln !->t· me.n s lrn l pf-ffiod , t l1r.i t inf'onn;-11 inn 

cn n hn ri r ov i cl8rl ()\/(\)' i.l w P~1< 111 n' H1(~ <ln 1 c ~rrn i ll il I i ()JI 

[1m-1yiMHy) ;-1t· 1 nn1ny 0 111 1o l w ~ome uill;~I inn cc1 1 r01c~ 

hu t \'rntr 1-lO J)Ol-, tl1n s 1«~ t · ul1~ ()rJ 1 y r·n<piir·n!..; ; 1 

rlH1nrrninril ion of 111·nh:-1h l1 ! gc~s1al i oim 1 ;; 1 ~!<(, lljc~ 1-11·< 1 

1101 1<-11lc i 11 (.J Hbo11t H pn~cisn ~ 1 :i <H1 I i f i C 

<ltd nn11 i nri 1. ion 11<-:rn t'l'ic-1 1 i ~ H<> i ng I n f (H'lfl 1 IH ~ 

tmsi.S of i l ci0.CiSiOJ 1 ilbOtl'I 1lH: [•i-. rli <:11l 11r 

prn<:eclt1 r1 \ l o bt\ c•.mplnyn<I . Wn r1r1-! l ;; iJJ<i ll~1 flhriu l 

nn rlpproxi mnt"ion s1 i('fi r:i cm l· I n I ry In irn il<ei <-1 

rn;=1 s0nRhlt~ <~ffor l In 1-ry to 8<: 1 1-11n rrnp<~I" 

snlnc t ion <>f mn l nr i <tl H 1· 0 tlw 1vc1m;1 11 . 

phy s ic:i <-1 n or t lln q 1m·1 i f i<~ cl p nn..;on IJ1·1rnll i n~~ I Ids 
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1-0 p nr f o r rn procndun=~-fl nr procr.~ cl1 w (~--·h hi it i t 1vi 1 1 

hn o n n o f tho.·n l:\\10 n ncl \UQ. Hl"n ~~oin~J h i s<=~ 1 1d yc1t1 

YOl I 

nrc-~ 11u I rec!l 1 i n ·.<t to n ~ v i u 111 1· h < ~~-H~ n 1;1 I er i r·11 s h t it i r 

y ou c h ose, you 1m·1y d o ~n nnd 1 h<:~ i:.;r, wi 1 1 dnstT ! h n 

both o f -1 ho~w pt·0ceclt u--e s so yrn1 1v i 11 h p pr-f-! fli'l\·(: ~tt 

fn:r 1vl·)(·Ji· is go ing to J1c=1p i1en \J/l·1nn y ou lY~ I h en-! . 

f mi Uh1 ~~ ulinl'i ·t Ynu r l-l()11o r I I 1 <-n-< ~ i ~-­

n o t"1 1 ·i tiB i n i ll (~ s 1ahi1n llv d pn~c l 11clns 1 l1<i t' m11cl1 

o f 'I- he i n f ormrd ion f' r·nm h(~ -i nu c o11vr-!\T<~d hy 

1 \~ 1 np!JonP. Rn cl T t hink Hi(.~ A.fficl;·)\!i t p n r ticuJ ;:-irly 

o f n r . I J e r 1 :.-'. s < , i r 1 <"I t r. h I 1 ~ :..; n rn l n r . H (.ff 1 ;;, i s n 

n1c1nl 1n1- o f f l1n l>11Fn ·r1 l_h ci 1· uli 1 1 hr~ i irnol \11~<1 <-Hld i 11 

pl 1~1~-d <: i; 1 n <\ i s ( : ip1iric~ s 1·1<>11 ·1c1 lli<~ ocu1s 'i on l o 

o f f ;::1c 1· Yottr Ho n o r tl1e t·1-! ~dmp l v i ~ n o 1-\ l )s o l utn 

rr-K !Ui r nment lh!'l l. crnnry u1orw1 n n 11=d· < ~ 11110 "isj t s i< \ 

t h e c l i ni c. 

T hr--it: i "' not rc~q11i 1 ·(.~cl h y '1-l 1<~ stn1111 <"~. 

T 1vc ) 111 d 1 i k n t o h 1 r n n n x t t o 

Pl;d n1- i ff' s c<>11s1 ·it1i l jnn n l F.lY' f-ll trl1e.rYts ~'l nrl T 1110111<'1 

simp l y ~:>ifn· t Ym ir Ho n or h y o\>snru ing t i-Hi t 1 - JH-~ 

b:=-i s i c u ncler1 yi n g P .1 ;-1 i n 1 ·j ff 1 ~' ; 1rH1 nn c~nt · l 1cffn I !1r-l t 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

MARYANN MAHAFFEY; BTHELRNB 
CROCKB'IT JONES, M. D. ; MARK 
EVANS, M.D; and CHARLES 
VINCENT, M.O., 

Plaintiffs, 
V'S 

ATTORNEY GENERAL OF MICHIGAN, 
Defendant. 

R. John Wernet, Jr. 
Assistant Attorney General 
Attorney for Defendant 
Plaza One, First .Floor 
401 Washington, PO Box 30217 
Lansing, Michigan 48909 

Elizabeth L. Gleicher 
Paul Denenf eld 
American Civil Liberties Union 
1249 Washington Boulevard, Ste 2910 
Detroit, Michigan 48226 . 

OPINION 

Case No. 94-406793 AZ 
HON: JOHN A. MURPHY 

This case was initiated in .March 1994 upon Plaintiffs request 

for declaratory and injunctive relief. Plaintiffs and Defendant 

subsequently filed cross-motions for surmnary disposition which are 

the subjec~ of this opinion. 

The basis of the parties ; dispute concerns the 

constitutionality of 1993 PA 133, MCL 333.17014-.17515, et~ (the 

"new law"). The new law was scheduled to take effect on April 1, 

1994. However, temporary restraini ng orders were entered by this 

Court and the federal district court, so, enforcement has been 

temporarily postponed. 
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As is more fully discussed below, the new law requir~s 

physicians and health care officials to comply with certain 

formalities and conditions before performing an abortion on a woman 

who otherwise seeks to have one. Plaintiffs argue that enforcement 

of the new law will violate certain provisions of the Michigan 

constitution, namely, article 9, § 29, the "Headlee Amendment," and 

article l, §§ 17, 23, which allegedly affords a right of privacy. 

Ultimately, this Court finds that the new law is 

unconstitutional under the Michigan Constitution, andt accordingly, 

grants Plaintiffs motion on both issues. 

I. 

We first address Plaintiffs argument that imposition of the 

new law will violate the "Headlee Amendment." 1 Plaintiffs contend 

that the new law requires local health departments to engage in a 

var.iety Of "new activities Or Services, nZ Without apportioning 

·.rw .· · Const 1963, art 9, § 29. 
provides,' .in relevant part, that: 

The "Headlee Amendment" 

. " 
· · . · · The st:ate is· hereby prohibited from reducing the 

·seate financed proportion of the necessary costs of any 
existing activity or service required of units of Local 

... Gaiternment by state law. A new activity or service or an 
increase in the level of any activity or service . . . 
shall not be required by the legislature or any state 
as~ncy of units of Local Go~ernment I unless a state 
apportion is made and disbursed to pay the unit of Local 
Government for any necessary increased costs .• . 

·2: Defendant does not challenge Plaintiffs assertion that 
the new law imposes "new activities or services" on physicians and 
local health departments. As for Plaintiffs argument that the new 
law is mandatory, they cite sections . 9161(1) and (2) which provide 
that the Department of .Public Health, 
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funds to pay !or the costs generated in providing for those new 

activities or gervices. They argue that this is in violation of 

the "Headlee Amendment,• because, as they submit, "lteadlee .. 

requires the legi&lature to apportion funds to pay for increased 

coats necessitated by enforcement of the new law., 

in consultation with appropriate professional 
organi~ationa and other appropriate state departments and 
agencies, shall distribute a pamphlet that contains 
information regarding prenatal care and parenting. The 
department may use an existing pamphlet or pamphlets 
containing iµf orma.tion regarding prenatal care or 
parenting, or both, to c~ly with the requirements of 
this sub:section. . . . [Tl he department shall print 
copies of the pamphlet in English, Spanish, and in other 
languages, as determined appropriate by the department, 
and shall assure that the pamphlet is writcen in easily 
understood, nontechnicai terms. (Bmpha~is added.) 

The department shall distribute copies of the pamphlet . 
. . upon written request, at cost, and shall also 
distribute copies of the pamphlet upon request, tree ot 
charge, to physicians and to locai health departments. 
(§ .916l{l) (Empha~is added.) 

· .Plaintiffs say that given the legislature's requirement that 
loca·l health departments and physicians "shall• comply wit:h the 
provisions of the new law, there is no ques~ion that thia nClt lGw 
requires mandatory compliance. This Court agrees. ~. ~. 
Joseph Kimole, ~any Misuses of Shall, 3 Scribes J Periodical Legal 
Writing 61 (1992). 

3 ~ Plaintiffs rely on the affidavit testimony o! Mark Bertz, 
Executive Director of ~he Michigan As:3ociation· ot I.Qcal Public 

· .... · -Health (MAI.PH) who te::5ti£ied that: 
.... ··-· ... . 

Based on an infonnal survey I have conducted of 
cross-section MALPH members, it is rey opinion that most 
of Michigan's local health a.epartments are not currently 
equipped to provide the inf ~rmation that they are 
supposed to provide under P.A. 133. Of the 19 local 
departl\\ents I surv-eyed, 11 have no physician who is 
qualified to confirat pregnancy and asses gestationa.1 age. 
Five local heal th departments bave physicians who provide 
those services, buc .. those services are only av;iilable one 
day per week or less . Two of the other three heal th 
departments I surveyed have physicians on staff to do 
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Although Defendant adGlits that no tUilde were apportioned, it 

maintains that enforcement of tha n@w law will, nonetheless, not 

vio1ate "Headlee". Defendant relies on a letter rraa the 

department of public health indicating that the department is 

"committed" to providing the funding necessary to pay for increased 

coets required by -the new law. 4 Defendant contends that •Headlee• 

does not require the legislature co enact an appropriation section 

pregnancy testing and fetal age assessment, but the 
waiting time !or an ·appointment at one department varies 
from 2 weeks to one month, an at the other departmant is 
about. 2 weeks. Based on thi3 survey and my knowledge of 
the capacitie~ cmd ~bligations of the Michigan's local 
health departmants, in my opinion, the majority of those 
departments currently lack the capacity to comply with 
the Act. 

Por local health departments , fulfilling the 
requirements of P.Ai. 133 would be expensive, and to date, 
the State Legislature has not appropriated any funds for 
this purpose. This puts the local heal th departments:, 
which are already severely underfunded for their 
important work, in :an impossible situation . 

Bertz Affidavit, para 5 :and 7. 

4. Defep.danc relies on a letter dated ApJ:il 27, 1994. from 
Ms. Vernice Davis Ailtboay, Director of: the Department of Health, to 
Ms. Patricia A. Woodworth, Director of the Department of Management 
and ·s _udgec, which reads: 

jg. 

This letter is a follow up t.o our recent converaation 
·regarding local health department costs associated with 
implement.at ion of · the informed consent legislation. 
Specificaliy, the .local health departments bave raised 
tba issue of compl:iance with the Headlee .Amendment. 

The Department or· l'Ublic Health commits that we will 
reimburse the local heal th departments for the 
incremental costs of implementing the new legislation, 
Thesa expenditure a will be found within our existing 
budget. 
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under the new law, rather, as long ~s there is, in fact, money aet 

aside to ~y for any increasad costs, the amendment is satisfied. 

And since the department Of public health has agreed to provide the 

needed funding, "Headlee" is not violated. 

In this Court's view, Detendant' s arguments defy the very 

essence of •Headlee". The amendment forbids the stat~ legislature 

or any state governIRentai agency from. crGating .a new activity or 

service beyond that required by existing law, wess a state 

awropriation is ma<ie amd disburseg. s As the Michigan Supreme 

Court explained: 

By specifically enacting ["Headlee"], the voters 
sent two messages to the state Legislature, (1) if the 
state Legislature required. local unit3 of government to 
provide a certain activity or service and the state was 
tinancing a certain portion of the necessary costs of 
thae activity or seJ;Vice, the state could not reduce its 
share of the necessaa:y costs after § 29 became effective, 
>-1~1.l._'f 1119~ t•ntn TMiilirnrr Yii'ITirar.Q ~i ~~a a new l~w 
provide an :Lncreased level n an exisfidg requireu 
activity or service, the state was required to pay for 
any resulting costs which were necessary for the local 
unit. of government to discharge its duty.' .... _ . 

. 5. . .See Const ·1963, art 9, § 29; .itt su:pr9 note 1 for a 
quoted· version of the ~ndment . . 

. 6- Living§t:on COlintx v Om>artment of Mapagement & Budget, 
430 · Mi.ch 635, 641, 64·7 · (1988) (quoting Durcmt v ~tate Board of 
Mw&,. ,· 424 Mich 364, 383 (1985)}. The Court went on to observe 
that; 
· [I] n ratifying Heaqlee the voters sought· 

'to gain more control over thei~ own level of taxing and 
o""ler the oxpenditu~es of the state_ It is evident that 
while the voters were concerned about the general level 
of taxation, they- were also concerned with ensuring 
control of local t:unding and taxation by the people most 
affected, the local taxpayers. The Head.lee Amendment 
[was] the voters• : effort to link funding, taxes, and 
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. . . . 
Section 29 then at least makes clear its intent to 

prohibit eith.Qr the withdrawal of support where alreastx 
given or the introduction of new obligation§ :without 
accompanying aPJ2ropriations, and, in both instances, art 
9, S 29 applies only to services or activities required 
by state law.~ · 

PAGE.00 7 

In light of our high court's interpretation of •Headlee•, we 

think tbe law on this issue is pretty cleo.r. When the legislature 
' makes a law imposing new activities or services on a local 

governmental agency, it must also provide "accompanying 

appropriationR. Here, there is no dispute that that was not done. 

Pe!endant'a argument that "Headlee" is not violated because 

the department of public :health has agreed. t:o provide the necessary 

funding is extremely tlawed. Again, recognizing that Defendant 

admitis t .hat the legislature did not appropriate funding here, and 

control.' 

. . The [Headlee] plan is quite obvious. Having placed 
'. a . '.limit on state spending, it· was necessary to keep the 
. s~~e.e· r:rom creat~ loopholes either by shifting more 

-·· --- .~rograms to units of local government without the funds 
· . ·to car-ry them out, .Q:[ by reducing the s_tace' s proportion 

oC spending for 'required' programs in ·eff~ct at the time 
the Headlee Amendment was ratified. . . . 

7. Id (emphasis added} . In plain terms, the purpose of 
"Headlee" is to prevent the state from "robbing Peter. to pay 
Paul • " This goes to the heart of · Defendant's argument: Bven 
tllough the legislaturQ failed to make funding appropriations under · 
the new law. not to fret, the department of public hea1th has 
committed itself to using funds estal:>lished fo• exi sting programs 
to pay for what hasn't been appropriated for under this new 
program. The "Headlee Amendmentn was adopted to prevent 
Defendant's very ar~t from becoming a reality. · 
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bel:lX'ing in ntlnd that the new lav was scheduled to take effect April 

l., 1994, this Court is not persuaded that the April 27, 1994 letter 

froaa the department ot. public health somehow cux-es the defect here. 

·· The fact of the 'Alattar remains: No appropriations have been set 

aside as a means of complying with the new law. 

! 
! . 

l 
r .-
~-· . 
~ 

":-.. . 
; . . : 
; · 
I 

As such, this court ~inda that 1933 PA 133 violates article 9, 

5 29 and is therefore unconstitutional. Accordingly, we grant 

Plaintiffs motion on this issue. 

II. 

We next address Plaintiffs' right o! privacy claim. Plaintiffs 

argue that the Michigan Conscitution embraces a right of privacy, 

vi;., the right to an abortion. They contend that this rigqt is 

fundamental and that, as· such, the state cannot impose mandates, 

restrictions, or conditions which inhibit, impede, or infringe upon 

it. They say that enforcement of the new law will do just that. 

Defendant argues that our :state constitution does not embrace 

such a right. Rather, according to the Defendant, the only right 

where abortion is concerned is that right which derives exclusively 

trom·the" fede.ral constitution. Defendant essentially says that the 

Michigan Constitution d~s not stand on its own in this regard, and 

that, therefore, this court is bound by federal. precedence on the 

subject. 

Since, as both parties concede, there is no binding state 
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authority on the issue.• .as a tllreshol~ mGtter, tbia Court must 

determine whecher such a right exists under the Michigan 

Constitution. In reaching this decision, as a backclrop, we fir~t 

review the cases where our state courts have addnu;ised the right of 

privacy and abortion issuea in dicta. We then turn to the 

specifics of article 1 of our state constitution. 

A. 

our supreme court recognized as early as 1881 that the rignc 

to privacy Wa.s a highly valued rig4t. see, ~, Adyi§Qry Qpinion 

1975 PA 227, 396 Mich 465, 504 (1976) {citing DeMay v Roberts, 46 

Mich 160 (1aa1) > • Altnost one hundred years later, in feo.ple v 

Nj..xon, 42 Mich App 332, l40 nl 7 (1972), before the evolution of ~ 

v ~. a panel ot our court of appeals recognized that ~There can 

be no question as to the right of a woman to possess and control 

her body as she sees fit, in the absence of an expressed compelling 

8. In the racent case of ~ v Department Qf social 
Services, 439 Mich 650 {1992), our supreme cou.re clearly declined 
resolution on the abortion issue, at least as it relates to 
disposition of the issues 1'etore thia court; 

· (ii] e pause to ~comment briefly on the assertion that: 
.··our state constitution includes the right to an abortion. 

Ud at 668.J . . . . 
[W] e find it unnecessary to decide that issue in 

this case, given our conclusion with regard to the 
funding question .•.. (B]ven if it is assumed arguendo 
that a state constitutional right coextensive with the 
federal right exis~s, we are al)le to conc1ude that § 109a 
does not violate the Michigan Constitution . . . . (Id 
at 670.] 

[W)e vac•te, and direct that no precedential weight 
is to be accorded~ the discussion and conclusion in the · 
Court of Appeals opinion regarding the underlying issue 
of a state constitutional ri9ht to abortion. Cl.Cl at 670 
1127. 1 

8 . 
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state interest • "' . . . In Pegple v Brick.er, 389 Mich 524, 530 

(1973), our high court recognized that •tha effectuation of tha 

decision to abort is Cl left to the physician's judgment.ft10 The 

court went on to explain that its decision was "based (011] a 

construction 0£ Michigan's statute guided by constitutional 

principles •ell recogni~ and applied in our state. • n In a 

compaiu.on case, t.arkin v Wayne Prosecutox, 389 Mich 5:24, 538 

(l.973), the court acknowledged that "Roe v ~repeatedly asserts 

that the abortion decision is a medical decision, to l::>e made by a 

pbysician in consultation with his patient.• Subsequently, in 

, ~visory 012inion 1975 PA 227, 396 Mich 465, 504-05 (1976), our high 

: : 

. ;; 
·.· 

, ... · 

::· ·. 
: •' 

court explained that: 

No one has seriously: challanged the existence of a right 
to prbracy in the Michigan Constitution nor does anyone 

9. l5;l (citing unioll Paci!ic R Co v Bot§.fQI:d, 1·41 US 250; ll 
s Ct 1000; 35 L Ed 734 {1891)) . Defendant argues that Nixon was 
-overruled. This Court is not convinced of that. Nonetheless, we 
do not feel compelled to address the issue since we are not relying 
ori the case for its precedential effect. 

10. Alt:hougb the court's :statement was made in connection 
with. an ~nterpretation of : t~e state's crimi~l abortion statute, it 
nonathel~as, supports th1s Court's ultimate conclusion that 
abortion . is a fundamentally protected right under our state 
constitution. ~ infra note 21 for a more thorough discussion at 
the criminal abortion statutes. · 

11. Id at 531 _ Defendant forcefully argues that the Bricker 
court. "made it al:>solutely clear that (1) a woman's right to an 
abortion in Michigan is derived exclusively from the !ederal 
Constitution, as construed. by ~, . [and) (2) that the ::Jtrong 
public policy of che State of Michigan at that ti~ was to prohibit. 
abortion •.•. • Defendant's Motion for Summary Disposition, p 4 
(emphasis in original) ... This Court fails to glean that from the 
case. In fact, this Court cites the case as supporting its 
conclusion that Michigan courts have in!erentially recognized a 
righc ot priYacy under Michigan law. 

9 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM



15 '94 13 : 49 FROM AG DETRO I T 
... , .... - ..... ... PAGE. 01 1 . · ··: ~'·y:/::?:' · . ~ ~:p( ~;·'·?"·~:~.-·~ ·';:.~"··<~?·" 

·.·. 

,. ·. 

. - . 

auggest that right to be of any less breadth than the 
guarantees of tbe United scaces conatituticm. 

Tne united St~tes Supreme Court has recognized the 
presence of constitutionally protected ' zones of 
privacy'. Griswald v conneqticut, 381 us 479, 484/ 85 s 
Ct 1678; 14 L Bd 2d 510 (1965); ~ v ~. 410 US 113; 
93 S ct 705; 35 L Bd 2a 147 (i973). These zones have 
been described as being within 'penumbras' emanating from 
specific constitutional guarantees. Often mentioned as 
a basie of the right to privacy are the 1st, 3rd, •th, 
5th, 9th and 14th Amendments to the uniced States 

· Constitution. Th~ people of tlli s stfte haye adqpem 
corresponding proyisi2ns in Qkt l of our ~on~titution . 
(Emphasis added.) 

Our court of appeals has made similar observations. ~, ~, 

State ex rel Macomb Co Prosecuting Atkornex v ~, 123 Mich App 

111, 118-19, lY ~, 417 Mich 103 {1983) ;u ~ ~ 12Qg v 

12 . The Court .explained that: 

Although the .right to privacy is not expressly 
provided for in th~ United States Constitution, sucb a 
right has been ~cognized as arising out o! the 
Fourteenth Amendment• s concept ot personal. 1iberty. Roe 
v ~' 410 US 113; 93 S Ct 705; 35 L Ed 2d 141 (1973). 
Although tbe limits of this right have · never · been 
expr~ssly defined, .it is clear that the right extends to 
the rights of p¢rsons __ ~~ make certain decisions 
concerning marriage, procreation and chil.d rearing. 
Griawold v conne£ticut, 381 us 479, 484; es s ct 1678; 14 
L Id 2d 510 (1965); uovins v Virgini9, 388 US l; 87 S· Ct 

· ... _. ·· ·- ·· - ·- - ·-·- 181-7 ~ -18 L Bd 2d 1010 (19,1) ; Eisenstadt v Baird, 405 OS 
:·.: .. · . 438; 92 . S ".(:t 8f>~; 31 L Bd 349 (1972); iQe v ~, 410 OS 
· 1131 93 s Ct 705; 35 L Bd 2d 147 (1973). In 'Hhalen v 
.:·· ~ 429 US 589, 5~8 ; 97 S Ct 86~; 51 . L Bd 2d G4 (1977). 

... 

.: 

the Court described tlle privacy right as protecting ··two 
differenc Kind8 of interest in avoiding disclosure of 
~son.al matters... The other is the interest in 
indepQ?ldance in making certain kinds of decisions wi tllout 
governmental interference . (Footnote omitted.) 

The right ot privccy with respect to decision making 
~s been held to protect : (1) the right of marital 
privacy, Lovi n<;t v Virginia, supra; (2) the right or 
privacy in the home, which encompasses both decisions 
concerning child rearing and. decisions about family 
living arrangement, Wiscons~n v Xode4, 406 US 205; 92 S 

10 
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,J 

In this Court's cp~ion. the courts• repeated rererenee with 

approval t:o QriswolsJ and .iita progeny largely foreshadowsa the answer 

to any inquiry a.si . to what.tier there is a right of ·pri va.cy guaranteed 

by our state constitution, and moreover, whether such a right 

encompasses the right to ~ abortion.u Further, one cannot ignore 

our courts' recognition that various sections of article l of our 

state . c0nstitution either correspond with, or afford greater 

protection than, various guarcsntee:s under the federal 

con8titu.tion. u Thia is d~ciaionally important because some of the 

Ct 1526; 32 L Kd 2d 15 {1972); and (3) the right to make 
decisions concerning the integri~y or one's body. ~ v 
J!Bde, supra. 

Stat~ ~ rel MaCOmb Co PlfOSecut i ng Attorne~ v Mesk, 123 Mich App 
111, 118-19 (1983} . 

13. De! end.ant does ;"readily acknowlQdge [) that tha Michigan 
courta ~ racogni2Qd a · generalized right of privacy under the 
Michigan Constitution.• · Defandant'a Brief in Response to 
Plaint.iffsr Motion for Sl,lmmary Disposition, p . S (citing ~ v 
Department. ·of Social Serv~ces , 439 Mich 'SO, 668 (1992)). 

14. ~' ~' ~ v ~partment of State Police, 443 Mich 
744 (l993)(art l, S 11, ~n view of automobile searches, is more 
protective than the -tch :Amendment) / ~ v D:epartmen.t of Social 
Services, 439. Mich 650 {19192) (art 1, 5 2 is equally acs broad ·as the . 
Fifth Amendment) ; DeltL Charter Twp v Dinilto, 419 Mich 253 
(1984) (&rt . 1, 5 17, in relation to zoniag of single-family 
re:sidences, ie more exp~nsive thcu1 the ·federal constitution); 
People v Perlois, <&36 Mich 305, 313 n7 (1990) (art l, ! 11 of· our 
5tate constitution io equally ae protective as its federal 
counte~rt); People v ffitlte, 390 Mich 234 (1973) (art 1, § 15 is 
substantially identical to the Sth Aznendment); Advisory ()_pinion 
1975 PA 227, 396 Mich 465,; 504 - 05 (1976} {as to the right of privacy 
under the federal constitution, the people of this st.ate have 
adopted corresponding pro\risions in art l); Peoolg v Bullock, 440 
Mich 1,, 33-35 (1990) Cart 1, ! 16 i~ equally as protective as the 
Bighth Ameudlnent); Socialist Work:ers Party v SecretAry at State , 
412 Mich 571 (1982) (art ~. § 2 is equally as protective as its 
federal cowiterpart) . 

11 
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very provisions whicb have ):)een held to create a right of privacy 

under the federal constitution15 are similarly found in scattered 

sections of article 1 of our state constitution. On that note, we 

turn to the languase contained in our state constitution itself. 

B. 

JU"l:.icle 1 of. the 1963 Michigan Constitution is entitled, 

w~gcla~ation of Rights.~ . Sections 2, 4, S, 6, 8, 11, 15, and 17 

explicitly mandate, and theoretically guarantee, that the 

government will not intrude or infringe upon an individual in the 

described manner: "No person shall be denied the equal protection 

of the law; nor shall any person be denied the enjoyment of his Cor 

her] political. rights _ . " Const 1963, art l § 2 (emphasis 

added).u "Jfyery person shall be at liJ:>erty co worship God 

according co the dictates of his (or her] own conscience. . . . 
The civil and political rights, privileges and capacities of !lQ 

person shall be diminished or enlarged on accoWlt of his [or her] 

religious beliefs.• Const 1963, art 1. § 4 {emphasis added) . 

"ivary ·person may freely speak, write, express and p~lish his 

views on · all sUbjects . .. Con::st 1963, art 1, ·s s (emphasis 

added) • "Bvei;::y pe·rson ·has a right to k~p and bear arms for 

15.. The 1st, 3rd, <Ith, 5t.h, 9th, and 14th Amendments of the 
United States Constitution have bee;n held to have a penumbral 
e!!ec-t c~eating ~ones of · privacy, and hence. the right of privacy 

·: · under the federal constitution . ~ Griswol<1 v ~nnecticut, 381 US 
479; 85 S Ct 1678; 14 L ~ 2d 510 (1965). 

I 

16. our supreme Court has acknowledged that § 2 is equally as 
,. · broad as the s th Amendment . £s!g · ~ v oeoartment of Social 

gervicee, 439 Mich 650 (1992) . 

12 
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defeuse of himself and the state.• Const 19,3, art 1, S 6 

(emphasis added). •No soldier shall, in time of peace, be 

quartered in any house without the ~onsent ot s;he owner ox- occupant 

" Const 1963, art l, § 8 (emphasis added). "The oerson, . . . . 
houses, p&pers and possessions of eyery Qerson shall be secure from 

unreasonable searches and sei~res. . . . Const 1963, CU"t 1, s 11 

{emphasis added) . " •No person shall be subject for the same 

offense to be twice put in jeopardy.• Const 1963, art 1, 5 15 

(emphasis added) . 1
• "No person shall • • . be deprived of life. 

liberty ·or property, without due process of law.• Const 1963, art 

1, 5 17 {emphasis added} .19 

Further, sections 1, . 3, and 23 authorize the following power 

in favor of t.he people; "All political power is inherent in the 

.. · people. Government is instituted for their equal benefit, security 

~. · ... 

. . 
·' 

···--

and protection." Const 1963, art l, S l . nThe people have the 

right to peaceably a£semble, [andJ to consult for the cOUl'llOn gOOd 

17 • our supreme co"Urt has acknowledged that § ll embraces an 
11 expect.ation of privacyn. ~ People v Beavers, 393 Mich 554, 564 
(:1975). The Court has also recognized that § 11 is more protective 
tb4u:l the 4th Amendment, at least relation to automobile searches. 
~ .SJJa v 12@partmerit of .state ·Polic;e, 443 Mich 744 (1993) . Prior 
to .sit;., the Coun agreed, at least, that S 11 was equally as 
protective ·as · its federal counterpart. People v Per1os, 436 Mich 
30~, 313 . n7 (1990). 

18. The Michigan Supreme court has recognized that § 15 is 
substantially identical to the Double. Jeopardy Clause of the Fifth 
Amendment. ~ PeQPl~ v ~bite, 390 Mich 234 {1973) • 

19. Again, our courts have recognized tllat art 1, § 17 is 
more e~sive than the federal constitution, at least in rGlation 
to :zol1ing of single-family residences. ~ Delt;a Chat:ter DW v 
Dinilfo, 419 Micb 253 (i904) • 
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• Conat 1963, art 1, S 3 • •The enumeration in this . . . . 
constitution of certain rights shall not be construed to deny or 

disparage ochers retained by the people. " Const l~63, art l, i 23 • 

In this Court's viett, one cannot seriously argue that the 

Michigan Constitution does not embrace within its protection a 

right of privacy. · such an argument js blatantly contrary to th@ 

interest of ordered liberty implicit:. within the meaning of our 

state constitution and inferentially gleaned from the opinions cf 
this state's higher courts. 

It can hardly be douhted that these rights were collectively 

enacted for the protecti~n of the people of this state, in their 

capa~ity as both an individual and as part of a larger group, so 

, . that they, we, could be protected against unwarranted governmental . 

- ·· 

····. 

intrusions. :io ln this Caurt' s view, the spirit of sect:iona l, 2, 

20. Defendant veh~ent:ly argues that the only right to 
abortion in this state is that which has been defined under the 

··-f~J..; constitution. ~ Defendant's Motion for sunmary 
Disposition, p 3. Def~dant argues, moreover, t.hat the public 
policy of this state is to disfavor abortions. Defendant says that 
this ia mac:}e clear by ·the fact: that at the time 1963 Michigan 
Constitution was drafted, abortion was a felony in this state. we 
find no merit in ~his. a.rsument. ln fact, in our view, ror .the 
following obvious reasons. ·Defendant's argument misses the point. 

Although the criminal statutes did make it a felony for a 
peraon to willfully "kill• an unborn "quickened• child by injuxy to 

· the mother, ~, ~, MCL 750.322; MSA 28.554, Defendant fails to 
observe that neither the woman nor her attending physician could be 
convicted under the ::Jtatute - See People v Bricker, 389 mi.ch 524, 
530 (1973); In re Viekers, 371Mich114 (1963); People v Nixon, 42 
Mich App 332 (1972) . 

As the court in !f~xQn observed: "[QJuickening is at Che 
point when the fetue ·indicates signs of life by way of fetal. 
movements whieh can be felt by the mother. 'I'llese movements are 
usually notad in the fourth or fifth montb of pregnancy . • Id at 
335 n3 _ Thus, quickening under the criminal abo,rtion statutes 
appears to be analogous to what we now call "viability" . So, under 
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3, 4, s, 6, 8, ll., l', l.?, and ~l clearly embrace a right . to 

personal lil:>erty equating to a right of privacy. Their span is 

broad enough to encompass an in<1ividual ' s right to chooae what to 

do with his or her own body, including the right to choose whether 

to have on abortion. 

As such, thi:S Court is noc the lea:st bit persuaded by the 

Defendant's argument that the Michigan Constitution is incapable of 

standing on its own where the right of privacy, and consequently 

the right to an abortion are concerned. 

c . 

Having found that our state constitution enc001;>asses the right 

to have An abortion,, we next consider how to characterize that 

right, and what standard o! review should be applied in reviewing 

legislation atfeccing it. 

Without hesitation, tbis Court i s of the opinion that under 

the criminal abortion. scatut=, an i nduced abortion was · not 
puni.sbal>le if l:he Abortion occurred prior to viability. And 
agai.n~ : in no event, evt!ll after viability, could the woman or her 
physician ba punished. 

Clearly then, Detenclant" s contention that t:his state has a 
longstanding policy prohibiting abortion is misplaced. such a 
policy, if there we re . on~, only applied to an induced a.J:>ortion 
occurring after viability and at the hands of one o~er than the 
woman err her attending physician. lnferencially, the criininal 
abortion cases recognize tbac che state does not have an interest 
in an unviable, unquickened fetus, and further, that the woman and 
ber pllySician have some protected right where abortion is 
concerned . 
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our state constitution the right of privacy is 

To be sure, though, if the rights from which tne right ot p~ivacy 

evolve are fundamental, then it follows, jllst aa sure as the night 

follows the day that the right of privacy is, likewise, 

fundamental. Moreover, if the right is a.eemed fundamental at the 

!ederal level aa and, again, if our courts have recognized that 

various sections of article 1 of our state constitution are 

parallel to, or greater tban, the tederal provisions, it follows, 

then, that a right of privacy under the Michigan Constitution 

should, likewise, be fundamental. 

On the issue of what standard of review to apply, Plaintiffs 

assert that application of the strict scrutiny test is warranted 

under Michigan law, and ~at such a standard is consistent with the 

standard applied in right of privacy decisions in sister states. 2i 

·· 21. As our supreme court stated with approval in People v 
Bennett (After Remand) 442 Mich 316, 327 ni3 (1993): 

A tunc1amental right has been defined as that which 
· ,. the United States· Supreme Court 'recognizes as having a 

value so assential to individual liberty in our society 
.that · [it justifies] the justices reviewing ~e acts of 
other branches of governmen~ . . . . • 

.. . · 

jg {~oting 2 Rotunda « · Nowak, Constitutional Law (2d ed), sec . 
15 •?I .p · 42_7} • 

22. No matter what . the state ot at!airs is with regard to the 
erosi.® '. 9f ~, s trimester framework, it is clear. at least for 
now, tha.e cbe right to an abortion is still deemed fundamental. 
~, ~, J?J..anned Parenthood. of Southwestern Pennsylvania v ~asey, 
SOS us·· ; 112 S Ct 2791; 120 L Ed ·2d 674, 710 (1992} where the 
Court .. reaffirmed what was described as the acore• holding of ~1 
~·~-:i,g at 698-99, 714. 

23., Plaintiffs cite the following cases as sup~rt for their 
position that this view is consistent with other JUrisdictions: 
State "v .. Hartzog, 440 NW2d 852 {Iowa 1989) (right to privacy embraces 
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They urge tbat Michigan Courte should 

teat enunciated in i1anned Parenthood of Southeastern Pennsylvania 

v Casey, 505 OS _; 112 s Ct 2791; 120 L 8<1 2d 674 (1992). 

Defendant's general contention is that fedGral law controls, so 

preiswaably, Defendant's position is that this Court is bound by the 

casey deciSiOD. H . 

This state has long recognized that strict scrutiny applies 

where the alleged violation is that which infringes upon the 

exercise of. a fundamental right. A3 our 5upreme court explained 

freedom· ·of choice to engage in certain activities); Jarvis v 
f&Yina, 418 NW2d 139 (MN 1988) (right to refuse antipsychotic 
medication); in re BrQwn, . 478So2d1033 (Miss 198S)(right to refuse 
lifesaving blood transfus:ion>; opinion of the Justices. 465 A2d 484 
(.NH 1983} (right of the medically-ill to be free from coqxilsory 
medical treatment) . 
· We woul.d also add ~ v ~ecretacy of Admin, 417 NE2d. 387 
(Mass)· {state constitution r~cognizes right t:o choose whether to 
bear or· beget a child} ; <:Qmmiet:ee to Defend Reprod. Righta ~ Myers, 
625 P2d 779 (Cal 1981) (state law prohibiting funding for abortion 
held unconstitutional under state constitution); Right to Choose v 
Byrne~ •so A2d 925 {NJ 1982) {right to choose whether to have an 
abortion is fundamental right under state constitution) . 

· 24.: In response to Detendant' :s argument, we direct attention 
to out supreme Court's observations in Pgople .v Bricker, 38S Mich 

. 524, .52-8 _(l.97:U ' 

. : . . we must ~ecognize at the outset. ·that tbe judicial 
op~ions filed by the united Sta.tes Supre-me Court in~ 
:aild ~ (!ootnote Omitted) are binding on us under the 
supremacy Clause. 'l'bose opinions do not, however, gecide .. 
any· case other than the cases of ~ and 12Qg. This is 
decisionally important in this case because Roe and ~ 
do not purport to construe the Michigan abortion 

. statutes. . . . 

we are duty bound under the Michigan Constitution to 
preserve the laws of this state and to that end to 
construe them if we can so that they conform to Federal 
·and ·state requirements . 
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' almost twenty years ago: 

I~ the interest is 'fundamental' or the 
clagsification 'suspect', the court applies a 'strict 
scrutiny' test requiring the state to show a • c~lling' 
interest which justifies t:he claaaification. Rarely have 
courts sustained legialation subjected to this standard 
or review. 2 ' 

This atatement was made in relation to construing the 

COllStitutiODality O! a SCate StAtUte Under the State constitution. 

Thus, there appears to be binding state precedence on the issue, 

and, this Court, therefore, rejects any argument that the s;.;uzey 

de~ision controls. strict scrutiny i~ t he standard to be applied 

here. 

IlI . 

As_i>:art ot ~laintiff s right of privacy claim, they challenge 
. ... : . 

the v:ali~ity of MCL § 333.17014(h) (i}, the "private counseling• 

requirement., and MCI. § 333 . l. 7014 {h) {i i ), the "24- hour waiting 

period.• provisions of the new law. 

A . 

2S. Manistee Bank vMcG9•an, 394 Mich ~ss, 6~8 (1975) (citing 
Gunther, FQreward; In Search of Kvolyin!J Doctrine on a Changing 
Court;: A M9del for a N@wer Equal Protection,. 86 Harv L Rev 1 
(1972)), ti.@ algQ People v Bennet (Aft er Remand), 442 Mich 316, 318 
(1993)(In evaluating a parent's r i ght to control his/her child's 
education, Court eluded that in!ring-ement on a funda.mAntal right 
warrants review under strict :Jcrntiny standard . );~ v Department 
of Social Services, 439. Mich 650, 662 (1992) (MA statute reviewed . 
under this liiJtrict standard will he upheld only if the ·state 
demonstrates that its ·classification scheme has be en precisely 
tailored to serve a c~lling government interest.ft) ; El Souri v 
Qepartment of Soci al Servi ces, 4:29 Mi~h 203, 207 (1987) (Court 
recognized chat if a .statute impinges upon the exercise of a 
!undamental right, £trict scrutiny applies.). 
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The so-called •privat:e counseling-2' provision provides, in 

part, tllat: 

[A] physician shall not 
permitted by law without 
consent, given freely 
.17015 (1) .] 

perform an abortion otherwise 
the patient's in.formed written 
and without coercion. {§ 

To effectuate the malldates of these provisions, the "physician 

or. a qualified person assisting the physician shall da all of the 

following not less than 24 hours before that physician performs an 

abortion upon a pregnan~ woman: 

Confirm that, according to the besc inedical judgment 
of (the] physician, the patiQnt is pregnant, and 
cletermine the probable gestational age of the fetus . [§ 
.17015(3)(a) _] 

. . . . 
Preceded by an explanation that the patient has the 

opt.ion to review or not review the written SUimlary, 

26. Plaintiff refers to this section as the "biased 
counseiing• provision. Defendant vigorously disputes that the 
illformat~on is •biased• . However, somehow, this Court is not: 
persuaded that the whole •bias• argument ' is even an issue; rather, 
it . appears to this Court to he more of a dietractor • 

. · -It is well aettled that the legislature is under nq obligation 
to xemain neutral on the issue of abortion. &, ~. 12Q:t v 
Department of Social Services, 439 Mich 650, 680 (1392) • . If .our 
state.:.legislature wants to require that "biased" information be 
given .'))efore an abortion can be obtained, then so be it. 'Ihe 
st.cite,,, ·:.4oes, a!ter all; have an· interest in Protecting both the 
bealth2:0f the mother and the life of the fetus. The state's only 
obligatlon in this regard is to not impose legislacion whi ch . 
infringes, impedes, or inhibits a woman's access to obtain an 
abortion. · 

:r.in;is, if the arguioonts were such that the "biased11 counseling 
information infringed, impeded, or inhibited the woman 1 s 

. fundamental right, then the ~biased" counseling ar gument dispute 
might· have some validity . However, that is not the case. Rather, 
the .pa,:ties' are merely" disputing the form of section • 17O15 Ch) ( i) , 
not. ~he substanc~. 
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present to the patient the wr1tcen suoaaxy described in 
subsection (8) (b) (a"J • • • • [S .1701S(l) (c) .) 

Preceded by an explanation that the patiene has the 
option to review or not review the written ~ry, 
provide the patient with a copy of a medically accurate 
depiction and description of a fetua supplied by the 
department of publ.ic hea1th pursuant to subsection 
(8) (a) cia1 at tha gestational age nearest the probal)le 
gestational . age -of the patient' s tetua. cs 
.17015(3) (d} .] 

Subject to Cthe "medical emergency• excepcionnJ, 

27 . Section (8) (:b): requires the department of public health 

DeYe1op, draft , and print, in nontechnical englisb, 
arabic, and spanish, written standardized sunoaries, 
based upon various medical procedures used to abort 
pregnancies, that do each Qt the follo~ing: 

State that as the result of an aJ::>orcion, some women 
may experience depression, reelings of guilt. sleep 
disturbance, loss Qt interest in work or sex, or anger, 
and that 1! these symptoms occur and intense or persist, 
p~!es3ional help is ~ecomnended . 

§ .11o·iscs> (b)-(iii) (emphasis added) . 

28. Subsection (~)(a) requires the · department of public 
health ~o: 

Produce medically accurate depictions of the 
-Oev:elopment of a human tetus which · reflect the actual 
~ize of the !ecus at 4- week intervals from the fourth 
week through the ~wenty-eight week of gestation • . . . 

Bach depiction .shall be accompanied by a printed 
deccription . • • of the probable anatontl.cal and 
physiological characteristics . of the fetus at that 
particular state ot gestational development. 

29 . "Medical emergency" means, 

that condition which, on th~ basis of the physician's 
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before performing an abortion, a physician shall do all 
of the following [5 .17015(5)):· 

Provide the patient with the physician's name and 
inform the patient of her right to withhold or withdraw 
her consent to the abortion at any time before 
performance of the abortion. [§ 17015(5) (a).] 

PAGE.003 
: (~·: 

Plaintiffs argue that there is no exemption permitting non­

compliance with these provisions if the physician determines in bis 

or her best judgment that the information would adversely affect 

the patient . 30 They rely on the affidavit of Mar)c I . Evans, M. D. , 

Director of both the Di:vision of Reproductive Genetics and tbe 

good faith clinical judgment, so complicates the medical 
condition of a pregnant woman as to necessitate the 
immediate abortion of her pregnancy to avert her death or 
for which a delay will create serious risk of substantial 
and irreversible impairment of a major bodily function. 

§ .17015(2){d). 

If the attending physician, utilizing his or her 
experience, judgment, and professional competence, 
determines that a medical emergency exists and 
necessitates performance of an abortion before the 
requirements of subsections (1), (3}, and (S} can be met, 
the physician is exempt from the requiremepts of (these 
subsections], (and] may perform the abortion, and shalJ. 
maintain a written record identifying with specificity 
the medical factors upon which the determination of the 
medical emergency ;is based. 

§ .17015 (7). 

30. Plaintiffs acknowledge that this section does contain a 
"medical emergency" exception. Row·ever, for now, Plaintiffs are 
not saying that the emergency exception is inadequate, although · 
that is an issue raised in the parties' cross-motions. They are 
arguing that the "private counseling" provisions infringe upon the 
right to decide whether or not to have an abortion.' This point is 
important, because, although Defendant addresses the alleged 
constitutional inadequacies of the emergency exception, Defendant 
fails to address the alleged constitutionality of the emergency 
provisions as it infringes upon the right of privacy. 
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center for Fetal Diagnosis and Therapy at Wayne State/Hutzel 

Hospital, who testified that: 

As women age {cotrm0nly thought of as 35 or over), 
they !ace additional risks as a result of pregnancy. 
With older women, there are increased risks of 
chromosomal disorders due to defective ova, sperm, etc. 
resulting in congenitally defective offspring, .e....s.:_, 
Down's syndrome. In the age group of mothers over the 
age of 40, co-existent cancer is a more likely 
complication than for younger women . 

For women suffering from any of these complications 
of pregnancy, but whose condition is not so dire as to be 
a "medical emergency,• the delay necessitated by the Act 
could cause serious physical and emotional harm, which is 
medically unjustifiable. 

In my professional opinion, for many women 
terminating pregnancies because of fetal abnonnalities, 
the mandatory delay and information requirement will 
cause substantial mental and physical distress and will 
not help infonn the women's choice whether to terminate 
the pregnancy. 

In addition, women tenninating pregnancies because 
of fetal anomalies would find it extremely distressing to 
have to listen to the state-mandated information. 
Because this decision is so difficult, these women are in 
particular need of support from heal th care providers and 
counselors. Listening to and receiving biased mandated 
information, including pictures of a normal fetus, could 
cause extreme anguish and does not help in!orm the 
woman's decision whether to terminate a pregnancy because 
of fetal anomalies. 11 

· Defendant fails to submit any evidence countering Plaintiffs' 

position in this regard. Rather, the Defendant spends the majority 

of its· time defending that the private counseling provision is not 

31. Affidavit of Mark I. Evans, M.D . , para 23, 24, 25, 31. 
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biased.'a However, this is nonresponsive to Plaintiffs argulnent 

32. Defendant does, however, submit affidavits by Roger B. 
Hertz, M.D., Watson A. Bowes, Jr., M.D, which appear to be the only 
evidence submitted in response to Plaintiffs arguments on this 
issue. 

Dr. Hertz testified that in his opinion: 

Plaintiffs fail to provide even a single example of 
a situation which they feel the · statute would require 
providing information to a woman " . . • even where the 
information will adversely affect the physical or mental 
health of the patient.• In my view, when (if ever) the 
provision of appropriate informed consent material would 
represent a serious risk as defined in MCL 
333.17015{2) (d}, the physician may document his or her 
rationale and instead obtain consent from who[m]ever the 
law requires. In my opinion. if a p9ti~nt i~ not 
competent to rec1ii!ive all appropriate inf9rmed consent 
information. that patient is not compet~nt to give 
info:rmed consent in the first instance and cons~nt myst 
instead be obtained from the patient's "guardi9n" {as 
defined by law) • 

Affidavit of Roger H. Hertz, M.D., para 8 (emphasis added). 
somehow, we find Dr. Hertz's testimony unresponsive. Just because 
a woman might experience adverse effects from the mandated 
information, which is what Plaintiffs are arguing, does not mean 
she is i.ncompeten.t. to give her consent. Such an argument is 
ludicrous, and is certai~ly unresponsive to the issues at hand. 

In his affidavit, Or. ·Bowes testified that in his opinion: 

. Tbe statute does not prevent a physician or other 
qualified person : from exercising judgment in the 
counseling of patients or in providing advice about 
inforined consent materials. For example, in cases ·of 
proposed abortion for fetal abnormalities, patients could 
oe provided information about the specific fetal defects 
and how these would change the appearance of the fetus. 
The statute does not limit the amount of information nor 
prohibit: using other materials for describing fetal 
status or devel.opment. Nor does the statute require that 
a patient look at the material. It requires only that 
the patient have the opportunity to do so if she wishes . 
In fact, in appropriate cases. a physician could' exercise 
h_is or her judgment in advising the patient that it might 
be to the detriment of her mental health if sh~ review~d 
the information about fetal development .... 
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that the lack of an exemption could ultimately have an a~~~se ... 
effect on some women. 

In light of all the evidence, this Court finds that the 

Defendant · has failed show how the private counseling provision 

advances a compelling state interest. For that matter, we are not 

persuaded that Defendant has even shown that the law is rationally 

related to a legitimate state interest, muchless shown the 

existence of a genuine issue of material fact on this point. 

Therefore, we find that the nprivate counseling" provision is 

unconstitutional in that the lack of exemptions infringes upon the 

exercise of the right to an abortion under the Michigan 

Constitution. As such, Plaintiffs motion on this issue is granted . 

B . 

As for the 24-hour waiti ng period provision, MCL § 

333.l701S(h) (ii) of the new law provides that there be: 

A 24-hour waiting period between a woman's receipt 
of that info:tmation provided to assist her in making an 
informed decision, and actual performance of an abortion, 
if she elects to undergo an abortion. A 24-hour waiting 
period affords -·a woman, in light: of the information 
provided by the physician or a qualified person assisting 
.the physician, an opportunity to reflect on her decision 
and to seek counsel of family and friends in making her 
.decision . 

Plaintiffs argue that a mandatory waiting period places an ·· 

Affidavit of Watson A. Bowes , Jr., M.D., para 9 {emphas is added). 
There is no support in the record for Dr . Watson's conteneion that 
t he physician could advise his or her patient not to view the 
material . In fact, that's the very essence of Plaintiffs argument, 
i.e., there is no exemption permitting the physician to exercise 
his or her judgment in this regard. Thus, in our view, Dr. 
Watson'·s testi mony, is likewise, unresponsive to the issues at 
hand. 
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•enormous• burden on wouae.A who seek to have an abortion because, as 

they submit, the mandatory delay will necessarily result in at 

least two trips before an abortion can be obtained. They contend 

that this delay will cause added expense for women, especially for 

those women who live in ~rthern Michigan or the Upper Peninsula. l> 

33. ~Affidavit of David Arrender Smith, para 6-11. Mr. 
Smith testified that: 

Of the 34,496 abortions performed [in 1992]: 

3, 729 were for residents of the 61 counties not 
providing (abortion] services at all. [These women} 
therefore had to have gone elsewhere . 

Others were for residents of the 12 counties where 
fewer abortions were performed (7,943} than there were 
women receiving them (14,565) . This means an additional 
6,622 [women] who had to have traveled out-of-county for 
an abortion. . 

Adding the above two groups yields a net 10, 351 
abortions for which the statistics give Qrima faci~ 
evidence that travel was required. This represents 30\ 
of all abortions in the stat, and is the minimum number 
for those that must have traveled out of county .... 

North of Saginaw lies two-thirds of the State of 
Michigan. In that entire area, abortions were provided 
in exactly six doctors' of fices only. However, only one 
office in Marquette provided any significant number, 
averaging two abortions per week (105 for the year). The 
·remaining five offices each perfonned an average of less 
than 10 per year. Reports of abortions by county of 
residence show that 1, 989 women from the 48 counties 
north of Saginaw .received abortion8, but only 153 were 
perfoxmed in that whole territory. The remainder, l, 836 
citizens, had to travel at leas.t as far as Saginaw or 

.Grand Rapids to find a free-standing or clinic facility 
to meet their needs. 

Gaining access was especially arduous for citizens 
from the Upper Peninsula or Michigan. The eight women 
from Ontonagen County, if they could not afford or could 
not get an appointment with the one doctor performing 
abortions with any frequency in the area, had to travel 
938 miles, round-trip to Saginaw. For the 75 citizens 
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Further, this · delay, they argue, will force some women into'. the 

second trimester of pregnancy. 

Defendane responds that the Plaintiff is highly exaggerating 

the consequences of any 24-hour delay . Defendant argues that, in 

fact, because of scheduling problems, a 24-hour delay usually 

occurs .anyway. As ·Such, Defendant contends· that this mandatory 

waiting period has "no impact whatsoever" upon the medical risks 

associated with an abortion, and in fact, it is "appropriate" in 
' . 

order to provide the woman with adequate titne to reflect upon her 

decision. l• 

from Sault St . Marie, the round trip distance was 390 
miles. In all, a total of 121 citizens from the Upper 
Peninsula could .not. be accommodated there, and had to 
travel at least as far as Saginaw . ... 

Travel from the northern end of the Lower Peninsula 
is almost as arduous. 221 citizens from the counties of 
Emmet, Cheboyan, Presque Isle, Charlevoix, Antrim~ 
Ostego, Montgomery and Alpena had to travel ·an average of 
317 miles, 6.5 hours round trip, to the closest free­
·Standing facilities in Saginaw. Many have gone even 
further from access to more numerous or larger facilities 
in lower counties. 

In sum, while fully one-third of patients traveled 
from another cowity or from another state to obtain their 
abortions, the burden of extendeg travel and/ or overnight 
·stays would fall most heavily on two groups: women from 
Michigan's Upper Peninsula, and women from the northern 
·end of the Lower Peninsula. 

1Jj at 7, 8, 9, 10, and 11 (emphasis in original). 

34. · Again, Defendant relies on the affidavits of Dr. Bowes 
and Dr. Hertz. Dr. Bowes has testified that: 

The short-term and long-term risks of • induced 
abortion do not increase substantively in a 24-hour 
period. Al though there is data showing that there is an 
overall relationship between the duration of pregnancy 
and the incidence of complications of induced abortion, 
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Given the heightened ·standard of review in this case, . . this 

court again finds that the Defendant has failed to meet its burden 

in showing bow the 24-hour waiting period advances a compelling 

state interest. Defendant has merely produced evidence citing its 

experts' "opinions" as · to why a 24-hour waiting period is 

"appropriate• . 

For purposes of inquiring into the _constitutionality of the 

the increment of risk increase within a 24-hour period is 
clinically irrelevant. . . . To put it another way, 
regardless of the duration of pregnancy, a 24-hour delay 
will not change the method by which the abortion is 
performed and will . not change the risk of the procedure 
for the patient. 

It is important that a patient who is considering an 
abortion be provided with adequate time to consider the 
information and options .. 

Waiting periods are 
. individuals making any 
reproductive health. . . 
. . 

regarded 
important 

as prudent for 
decisions about 

Affidavit of Watson A . . Bowes, M.D., para 4, 7, and 8. Dr. Hertz 
testified: 

I take issue with and dispute the . statement that 
•the new law's 24-hour mandated delay before a woman can 

· 1awfully obtain an abortion will require all women to 
make at least two .trips to a physician in order to secure 

·an ·abortion." AS a physician who has prac~iced and/or 
taught obstetrics and gynecol~ for over twenty-five 

·-years, it is my opinion that it is the accepted standard 
·of care in the medical profession that a patient 
.·contemplating an abortion- -or any other serious medical 

· · . ."procedure for that matter- -sbould have at least a day or 
. . so after her initial contact with the medical care system 

. · ·:to think through her options and the risks involved in 
the procedure .... 

Affida~it of Roger H . . Hertz, para 3. 
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24-hour waiting period provision, Defendant's experts' opinions on 

the "appropriateness• of the waiting period are irrelevant. By 

enacting the mandatory 24-hour provision, our state legislature has 

taken a position on the appropriateness of such a period. As our 

supreme court recently uL~~~-ved: 

(T]here is no constitutional obligation on the state to 
remain neutral · regarding the exercise of {] fundamental 
righcs. · The state has a legitimate interest in 
protecting potential life, and it has a legitimate 
interest in promoting childbirth . 

our constitution does not require that we have a government 
without values; it . requires only that, in the pursuit of 
certain values, our government will not improperly interfere 
with the exercise of fundamental rights. 3 s 

Therefore, the inquiry here is not whether the 24-hour waiting 

period is appropriate, good, useful, helpful, needed, or the like. 

Rather, ·the crux of the inquiry is whether the waiting period 

infringes upon the exercise of the right to have an abortion. 

Here, the Plaintiffs have presented evidence indicating that 

~~~ mandatory waiting . per i od actually increases the costs 

associated with having an abortion. They show that it especially 

impede~ . access for women who live north of Saginaw, Michigan . 

Again, .. Defendant provi?es no f~ctual evidence disputing these 

as~ertions. 

· · Therefore, this Court finds that the 24-hour waiting period 

provision is unconstitutional. Base~ .on the evidence presented, we 

find that enforcement of t his provision would inhibit, impede, or 

infr~nge upon the exercise of a woman's fundamental right to have 

35 . Doe v Department of Social Services, 439 Mich 650, 680-81 
(1992). 
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an abortion, especially for women 1n Hox:thc~ Hioh:tsu. 

Accordingly, Plaintiffs motion on this issue is granted. 

IV. 

Because we have disposed of the issues on the "Headlee 

Amendment" and right Of privacy claims, we do not find it necessary 

to respond to the parties' remaining arguments . 

In sum, this Court finds that 1993 PA 133 is unconstitutional. 

We find that the new law violates the ftHeadlee Amendment• in that . . 

there have been no funds apportioned to cover the costs 

necessitated by complying with the new law. We further find that 

our State Constitution encompasses a right of privacy, which in 

turn includes the right to an abortion, and that enforcement of the 

new law ~ill infringe upon the exercise of this right . 

As such, this Cour~ grants Plaintiffs motion to the extent 

previously stated, and a_ccordingly, denies Defendant's motion for 

the same reasons. Plaintiff shall submit an order consistent with 

this Opinion. 

JUL 15 1994 
. Dated:~~~~-' 1994 

.... JV~:iou~, A~jru~ ... _ _..,--~. ~'n.M RPHY 
John A . Murphy -
Circuit Court Judge · 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 

I. D 0 E S T H E " I N F 0 RM E D C 0 N S E N T " LAW 
UNCONSTITUTIONALLY INFRINGE UPON THE RIGHTS OF 
PHYSICIANS AND THEIR PATIENTS WHO SEEK TO EXERCISE 
THEIR RIGHT OF REPRODUCTIVE CHOICE GUARANTEED BY 
THE MICHIGAN CONSTITUTION? 

Plaintiffs-Appellees answer, "Yes" 

II. EVEN IF THE STATE CONSTITUTIONAL RIGHT IS PRECISELY 
COEXTENSIVE WITH THE FEDERAL CONSTITUTIONAL RIGHT 
TO PRIVACY, DOES THE "INFORMED CONSENT" LAW STILL 
IMPOSE AN UNCONSTITUTIONAL BURDEN ON THAT RIGHT? 

Plain tiffs-Appellees answer, "Yes" 

III. DID THE TRIAL COURT CORRECTLY RULE THAT 1993 PA 133 
VIOLATES THE HEADLEE AMENDMENT? 

Plaintiffs-Appellees answer, "Yes" 

IV. DO PLAINTIFFS SATISFY THE REQUIREMENTS FOR SUMMARY 
DISPOSITION? 

Plaintiffs-Appellees answer, "Yes" 
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INTRODUCTION 

The new restrictions on abortion that the plaintiffs challenge in this action -- a 

counseling requirement and a mandated 24-hour delay -- undoubtedly make it more difficult 

for Michigan women to exercise their well established right to choose abortion. That 

concern pales, however, in comparison with the far more troubling reality of these 

restrictions: that they introduce new medical risks and complications into a procedure 

whose safety and effectiveness depends upon timing and upon physicians' ability to render 

individualized care. Some of these risks will be slight. Others will not. It is beyond 

question, however, that the new law's requirements will be, to varying degrees, detrimental 

to the good health of a significant number of pregnant women, most notably those carrying 

fetal abnormalities or suffering other complications of pregnancy. If something goes wrong, 

if such a risk arises, a physician is constrained from circumventing the law's commands to 

respond accordingly except where continued compliance with the law would cause the 

woman's death or would "create a serious risk of substantial and irreversible impairment of 

a major bodily function." MCL § 333.17015(2)(d); MSA §14.15 (17015). By fitting 

physicians with this "undesired and uncomfortable straightjacket," Akron v Akron Ctr for 

Reproductive Health, 1 Michigan's new abortion restrictions transform radically the normal 

dynamic between patient and physician and virtually dictate the terms of that relationship 

in several very critical respects. Whatever health-related value there may be in demanding 

reflection and a measure of informed consent that is unique to abortion vanishes when the 

1 462 US 416, 443; 103 S Ct 2481 (1983), overruled in part, Planned Parenthood of 
Southeastern Pennsylvania v Casey, 112 S Ct 2791, 2823 (1992). 
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delay and the coercion that those requirements entail come to be inimical to a woman's well 

being. The burden this law places upon women's reproductive autonomy is significant and 

unconstitutional in its own right. The burden it places upon women's health is indefensible. 

COUNTER-STATEMENT OF FACTS 

The plaintiffs accept, for the most part, the state's description of the terms of the 

new "informed consent" law as well as the summary of the procedural history of this action. 

The following discussion elaborates upon and clarifies the facts underlying this constitutional 

challenge to the abortion restrictions enacted by the Michigan legislature. 

Affidavits that the plaintiffs submitted to the trial court, which are attached at 

Appendices 1, 2, and 4 of this brief, help to illustrate the obstacles that these restrictions 

lay before women in Michigan who attempt to obtain abortions. These include the affidavit 

of Dr. Mark I. Evans, who is the director of both the Division of Reproductive Genetics and 

the Center for Fetal Diagnosis and Therapy at Wayne State University/Hutzel Hospital, 

where he is also a Professor and the Vice-Chief of Obstetrics and Gynecology as well as a 

Professor of Molecular Biology and Genetics, and Pathology.2 As part of his practice, Dr. 

Evans counsels women who have been diagnosed as carrying abnormal fetuses about 

whether to continue or terminate a pregnancy. Evans Affidavit~ 27 (attached at Appendix 

1). 

Dr. Evans explains that an early legal abortion is the safest surgical procedure that 

doctors perform, generaliy much safer than childbirth. Evans Affidavit~ 4. For instance, 

2 Dr. Evans' extensive experience and qualifications are set forth completely in his 
affidavit. 
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the maternal mortality ratio in this country between 1979 and 1986 was 9.1 deaths per 

100,000 live births, while the legal abortion mortality rate between 1975 and 1985 was 0.6 

deaths per 100,000 abortions. Evans Affidavit 1f1f 8-9. Abortion is safer the earlier it is 

performed: the mortality risk increases 50 percent with each week after the eighth week 

of pregnancy, and the risk of major complications increases about 30 percent per week. 

Evans Affidavit 1f1f 6, 12. 

Dr. Evans states that both the counseling requirement and the mandated delay of the 

new law will have tangible adverse effects on many women seeking to obtain abortions. 

Women carrying fetal abnormalities, who Dr. Evans regularly counsels, shoulder a 

considerable burden under the new restrictions. According to Dr. Evans, there are 

thousands of fetal anomalies, ranging from mild to lethal, that affect physical function, 

intelligence, or both. Evans Affidavit 1f 26. For some of these abnormalities, there is no 

known treatment or cure. Evans Affidavit 1f 26. Because such problems are typically 

discovered in the second trimester of pregnancy, delayed abortion exacerbates the health 

risks to the pregnant woman. Evans Affidavit 1f 30. Moreover, although most of these 

women want to have a child, once a woman makes the difficult decision to have an abortion, 

"it is traumatic to continue being pregnant" knowing that she will not give birth. Evans 

Affidavit 1f 29. The state-mandated counseling information also aggravates the health risk, 

as listening to information that encourages childbirth and viewing pictures of a normal fetus 

"could cause extreme anguish" to a woman carrying a fetus that is assuredly not normal. 

Evans Affidavit 1f 31. 

The burden imposed by the mandatory delay is also especially onerous for women 
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who require a two-day abortion procedure, which includes many women who are seeking 

abortions more than 12 weeks past their last menstrual period, a group twice as likely to 

include teenagers. Evans Affidavit 1T1T 13-15. "These women will have to endure even 

greater expense, time away from family and work, nights spent in a hotel, hours driving to 

and from a clinic, and additional risks that they will have to disclose the pregnancy because 

it is too hard to explain three days absence from work or home." Evans Affidavit 1T 14. 

Because of the higher costs and scheduling difficulties, physicians may feel pressure to forgo 

the safeguard of the two-day procedure. Evans Affidavit 1T 14. Women who are suffering 

from one of various illnesses who seek an abortion for medical reasons that may not be 

sufficiently dire to constitute a "medical emergency" within the statute face unique problems 

as a result of the mandated delay, as that delay may aggravate an existing illness. Evans 

Affidavit 1T 3. 

In another affidavit, David A. Smith, a former senior research associate at the Center 

for Policy Research in New York,3 explains that facilities providing abortions in Michigan 

are located almost entirely in the southern third of the state, with only a handful of doctors' 

offices -- and absolutely no free-standing or hospital-based facilities -- in all of the region 

north of Saginaw. Smith Affidavit 1T1T 5, 8 (attached at Appendix 2). In fact, of the six 

doctor's offices north of Saginaw that provided abortions, only one office in Marquette 

provided a significant number, an average of two abortions per week, while the remaining 

five offices each performed an average of fewer than ten abortions per year. Smith 

3 At the Center for Policy Research, Mr. Smith developed and studied statistics 
regarding state health and welfare services. Smith Affidavit 1T 1. His qualifications are set 
forth more fully in the curriculum vitae included in his affidavit. 
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Affidavit~ 8. In 61 Michigan counties, abortions were not available at all. Smith Affidavit 

~ 7. According to the Smith affidavit, women living in the northernmost regions 'of 

Michigan must travel up to 938 miles round trip to reach the nearest free-standing clinic in 

Saginaw. Smith Affidavit~ 9. 

Significantly, the state has never quarreled with any of the data or statements set 

forth in Mr. Smith's affidavits. In addition, what perfunctory disaccord there is between the 

state's assertions and those of Dr. Evans stems only from the varying levels of detail or from 

purely legal disputes about the proper scope and interpretation of the new statute's 

language. See infra Part IV.4 The trial court credited Dr. Evans' assertion that the the 

statute's requirements could have an adverse effect on some women, finding the state's 

attempts to counter this position "nonresponsive." Mahaffeyv Attorney General, 94-406793 

AZ (Wayne County Cir Ct, July 15, 1994), slip op at 23-24 (attached at Appendix 3). The 

court also specifically found that the mandatory waiting period increases the costs associated 

with having an abortion and especially impedes access for those women who live north of 

Saginaw. Id., slip op at 28 (stating that "Defendant provides no factual evidence disputing 

4 For example, the figures of the state's affiant, Dr. Watson A. Bowes, pertaining to the 
comparative death rates of abortion and live birth are the same as Dr. Evans'. Dr. Bowes 
merely elaborates upon that data by opining that to characterize the difference as sixteen­
fold is "to overdramatize" the data, because mortality rates should be assessed in comparable 
groups of patients "with the similar status of preexisting health and involved in equivalent 
levels of medical care." Bowes Affidavit~ 5 (attached at Defendants-Appellants' Brief at 
Appendix E). Dr. Bowes' assertion is by no means contrary to Dr. Evans'; it merely 
analyzes the data at a higher level of detail. Similarly, although Dr. Bowes offers his 
opinion that the risks of abortion do not increase substantively in a 24-hour period, he 
nonetheless concedes Dr. Evans' point that data shows "an overall relationship between the 
duration of pregnancy and the incidence of complications of induced abortion." Bowes 
Affidavit ~ 4. 
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these assertions."). 

SUMMARY OF ARGUMENT 

The trial court's holding that the state constitution protects a fundamental right to 

privacy that, in turn, encompasses the right to have an abortion is relatively uncontroversial. 

The pivotal issue in this case is not whether the right exists, but whether the governmental 

conduct that is challenged for infringing upon that right warrants review under the strict 

scrutiny standard that applies to all other alleged infringements of fundamental rights in the 

State of Michigan. 

Michigan's courts have never veered from the stance that strict scrutiny is the 

standard of review when fundamental rights are at stake. The allure of following the newly 

divergent federal course of Planned Parenthood of Southeastern Pennsylvania v Casey, 112 

S Ct 2791 (1992), by applying a reduced level of scrutiny to abortion restrictions is far 

outweighed by the need to give effect to Michigan's special constitutional regard for the 

health of its people, including its pregnant women. See Mich Const 1963, art 4, § 51. For 

this and other reasons, Michigan's courts face a legal landscape that is entirely different 

from that which the Supreme Court confronted in Casey. 

Applying strict scrutiny, the trial court was correct in determining that the state's 

abortion restrictions violate the right to privacy under the Michigan constitution. The 

legislation's coercive counseling provision also violates Michigan's constitutional right to free 

speech by requiring physicians to communicate information, much of it rooted in ideology, 

with which they may not agree and that they believe to be false. Finally, the informed 

consent law is unconstitutional because it fails to provide an adequate exception for medical 
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emergencies. 

Even if this Court determines, contrary to the trial court's conclusion, that the 

fundamental right at issue here is somehow less fundamental than other fundamental rights 

the Michigan Constitution protects and therefore subject to a diminished level of review -­

and it should not -- the "informed consent" legislation is still unconstitutional under the 

"undue burden" standard set forth in Planned Parenthood of Southeastern Pennsylvania v 

Casey. The outward similarities between the provisions of the Pennsylvania law upheld in 

Casey and Michigan's "informed consent" statute evaporate when viewed in light of the 

idiosyncrasies of this law's enforcement in Michigan. The most notable of these singularities 

are the state's recognition of public health as a constitutional value, the exceptional hardship 

created by Michigan's irregular geography and by the utter absence of abortion providers 

throughout the vast expanse of the Upper Peninsula and much of the northern lower part 

of the state, and the clear inadequacy of the law's unambiguously narrow exception for 

medical emergencies. 

Michigan's abortion legislation also is in clear violation of the Headlee Amendment, 

Mich Const 1963, art 9, § 29, because the State has failed to appropriate funds to pay for 

the various new activities and services the law requires of local health departments. The 

state's rejoinder that funding can be found somewhere in previously appropriated general 

revenues contravenes the dictates of the Headlee Amendment, the legislation implementing 

the Headlee Amendment, and common sense. In the absence of funds specifically 

appropriated to pay for the mandates imposed upon local health departments by 1993 PA 

133, the trial court properly enjoined the Act in its entirety. 
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Finally, the trial court's determination that summary disposition was appropriate in 

this case is unassailable. The principal disputes that the state highlights in its brief, such as 

the question whether the terms of the medical emergency exception will allow a physician 

to refuse to comply with the statutory requirements in certain circumstances, are purely 

legal disputes over statutory construction. Any tension at the margins over the exact nature 

of the impact of the restrictions is not material to the ultimate determination of this 

legislation's constitutional validity. 

ARGUMENT 

I. THE "INFORMED CONSENT" LAW UNCONSTITUTIONALLY 
INFRINGES UPON THE RIGHTS OF PHYSICIANS AND THEIR 
PATIENTS WHO SEEK TO EXERCISE THEIR RIGHT OF 
REPRODUCTIVE CHOICE GUARANTEED BY THE MICHIGAN 
CONSTITUTION. 

As the trial court recognized, enforcement of 1993 PA 133 would infringe upon the 

exercise of the fundamental right to privacy protected by the Michigan Constitution. 

Although the court characterized the underlying constitutional inquiry as an open question, 

its careful analysis ultimately confirmed that this state's constitutional jurisprudence would 

countenance no other result. 

At the heart of the state's law in this matter is the unique and unmistakable value 

Michigan places upon the protection of the health of the public and, consequently, the 

health of pregnant women. Indeed, this vital interest enjoys constitutional stature. Article 

4, section 51 of the 1963 Michigan Constitution provides that "[t]he public health and 

general welfare of the people of the State are hereby declared to be matters of primary 

concern" and that "[t]he legislature shall pass suitable laws for the protection and promotion 
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of the public health." This extraordinary constitutional protection, coupled with the state 

courts' unambiguous recognition of a state constitutional right of privacy that must include 

the right to abortion, compels the conclusion that Michigan's so-called "informed consent" 

law cannot withstand the strict scrutiny imposed upon governmental conduct that may 

impede the exercise of that fundamental right. In light of this constitutional foundation, the 

trial court's decision to strike 1993 PA 133 and enjoin its enforcement is quite 

unremarkable. To the extent that federal law disregards these core constitutional values, 

Michigan's protection necessarily must transcend the protection afforded by the federal 

Constitution, even recognizing that Michigan's courts deviate from the federal interpretation 

of analogous constitutional provisions sparingly. See, e.g., Sitz v Department of State 

Police, 443 Mich 744, 758-759; 506 NW2d 209 (1993); People v Nash, 418 Mich 196, 214; 

341 NW2d 439 (1983). 

A. The Right to Privacy is a Fundamental Right Under the 
Michigan Constitution, and Any Act Implicating that Right 
is Subject to Strict Scrutiny. 

The trial court's conclusion that the right to privacy is a fundamental right subject 

to strict scrutiny is well supported in the law of this state. Though the right has often been 

viewed in terms of emerging federal law, it is firmly and independently rooted in state 

constitutional law. In Advisory Opinion on Constitutionality 1975 PA 227, 396 Mich 465; 

242 NW2d 3 (1976), the Michigan Supreme Court stated: 

This court has long recognized privacy to be a highly valued 
right. DeMay v Roberts, 46 Mich 160, 9 NW 146 (1881). No 
one has seriously challenged the existence of a right to privacy 
in the Michigan Constitution nor does anyone suggest that right 
to be of any less breadth than the guarantees of the United 
States Constitution. [396 Mich at 504.] 
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The state does not dispute that a right of privacy exists under Michigan's constitution. 

See Defendant-Appellant's Brief at 10. Viewing this right as a mere "generalized" right, 

however, the state takes issue with the proposition that the right to abortion is within the 

scope of the constitution's protection in this state. The state suggests, among other things, 

that the Michigan constitution's privacy protection mirrors the federal protection only in the 

abstract, and that the actual content of that right affords less protection in Michigan. 

Aside from the illogic of this position, it is also contradicted by the case law. First, 

the specific rights protected by the Michigan constitution are invariably at least coextensive 

with the analogous federal constitutional protections. See, e.g., Sitz v Department of State 

Police, 443 Mich 744 (1993); Doe v Department of Social Services, 439 Mich 650, 661-662; 

487 NW2d 166 (1992). Because federal law largely defines the minimal level of protection, 

the United States Supreme Court's decision in Roe v Wade, 410 US 113; 93 S Ct 705 

(1973), provides the baseline for this constitutional analysis. In Roe v Wade, the Supreme 

Court held that the constitutional right to privacy encompasses a woman's decision whether 

or not to terminate her pregnancy. Until the end of the first trimester of pregnancy, a 

patient and her physician are "free to determine, without regulation by the state," that a 

pregnancy should be terminated. 410 US at 163. From the end of the first trimester to the 

point of fetal viability, a state may regulate abortion "to the extent that the regulation 

reasonably relates to the preservation and protection of maternal health." Id. Because a 

woman's health interests are paramount until the point of fetal viability, only a compelling 

interest justifies state regulation inhibiting the right to an abortion. 410 US at 155-156. 

Even Planned Parenthood of Southeastern Pennsylvania v Casey, supra, which undeniably 
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bridles the holding in Roe, is clear in affirming Roe's central holding that women have a 

fundamental right to choose whether to have an abortion prior to fetal viability. 112 S Ct 

2791, 2804, 2808-2812 (1992). 

The Michigan Supreme Court has explicitly recognized that the state constitution 

incorporates that federal decisional law recognizing a woman's right to decide whether to 

conceive or bear a child. The Court's opinion in Advisory Opinion 1975 PA 227, 396 Mich 

465 (1976), for example, specifically cited cases involving abortion, e.g., Roe v Wade, supra, 

and contraception, e.g., Griswold v Connecticut, 381 US 479; 85 S Ct 1678 (1965), to 

confirm the presence of constitutionally protected "zones of privacy" deriving from the First, 

Third, Fourth, Fifth, Ninth, and Fourteenth Amendments to the United States Constitution. 

396 Mich at 505. The Court emphasized that "[t]he people of this state have adopted 

corresponding provisions in art 1 of our Constitution." Id. Against this backdrop, it is 

beyond question that the fundamental right to privacy under the Michigan constitution 

includes a woman's right to decide to terminate her pregnancy. 

The state's argument that Michigan law cannot support such a conclusion is 

unconvincing and misplaced. Its reliance, for example, upon the original intent of the 

framers of the Michigan constitution and abortion's historically disfavored status, see 

Defendant-Appellant's Brief at 15, fails to acknowledge that abortion rights on the federal 

level emerged from a comparable quandary. Whatever position abortion occupied years ago 

in the State of Michigan was not a local phenomenon confined within the state's borders. 

See People v Bricker, 389 Mich 524, 528 n 5; 208 NW2d 172 (1973). The state's inflexible 

premise would imperil many of the constitutional principles that have evolved in the state 
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and federal courts alike.5 See, e.g., Department of Civil Rights v Waterford Township 

Dep't of Parks and Recreation, 425 Mich 173; 387 NW2d 821 (1986) (construing Mich 

Const 1963, art 1, § 2 to require heightened scrutiny of gender-based classifications, though 

such a rule had not existed until the U.S. Supreme Court adopted it in Craig v Boren, 429 

US 190; 97 S Ct 451 (1976)). 

The case law that the state relies upon actually undermines its position. This state's 

courts have made clear that to the extent abortion was ever fairly characterized as 

disfavored, the basis for that status has vanished. In People v Nixon, 42 Mich App 332; 201 

NW2d 635 (1972), remanded 389 Mich 809 (1973), on remand, 50 Mich App 38; 212 NW2d 

797 (1973), this Court held, amid a thorough examination of the law, that the "obvious 

purpose" of the state's criminal abortion statute, MCL § 750.14; MSA § 28.204, was not "to 

protect the 'rights' of the unquickened fetus," but rather "to protect the pregnant woman." 

42 Mich App at 337. This Court determined that because "tremendous strides" in medicine 

had drastically reduced the danger of abortion to the point that it is generally safer than 

giving birth, the blanket denial of a woman's right to secure an abortion was no longer 

justified. Id. at 339. This Court went on to conclude that the purpose of the statute 

criminalizing abortion "is no longer existent as it applies to licensed physicians in a proper 

medical setting." Id. 

5 Significantly, several states have found reproductive choice to be a fundamental right 
protected by their state constitutions. See, e.g., Davis v Davis, 842 SW2d 588, 598-600 
(Tenn 1992); In re TW, 551So2d1186, 1192-93 (Fla 1989); Doe v Maher, 515 A2d 134, 150 
(Conn Super Ct 1986); Right to Choose v Byrne, 450 A2d 925, 933 (NJ 1982); Committee 
to Defend Reprod Rights v Myers, 625 P2d 779, 784 (Cal 1981); Moe v Sec'y of Admin & 
Fin, 417 NE2d 387, 397-99 (Mass 1981). 
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The state's argument that the Michigan Supreme Court has rejected this Court's 

opinion in Nixon is completely unfounded. On the contrary, the Supreme Court's remand 

of the case clearly did not vacate the decision,6 and ultimately led to a decision on remand 

that broadened rather than constrained this Court's initial characterization of the right to 

obtain an abortion. People v Nixon (On Remand) 50 Mich App 38, 39-40 (1973).7 

Whatever the technical status of Nixon, however, there is no reason to question its premise. 

The Michigan Supreme Court's decision in People v Bricker, 389 Mich 524 (1973), upon 

which the Nixon remand order was based, echoed this Court's view in Nixon that the health 

and safety of the pregnant woman is central to the appraisal of the state interest justifying 

the criminal abortion statute. Id. at 527, 529. In that vein, the Court stated that 

[w]hen the Legislature adopted the statutes prohibiting most 
abortions there was little or no reason to question their 

6 When the Michigan Supreme Court wishes to vacate a Court of Appeals decision, it 
does so explicitly. See, e.g., Smeesler v Pub-N-Grub, 442 Mich 404, 408; 500 NW2d 742 
(1993) ("we vacate the judgment of the Court of Appeals and remand to that Court ... ") 
(emphasis added); Doe v Department of Social Services, 439 Mich 650, 670 n 27 (1992). 

7 This Court's initial decision in Nixon affirmed a conviction under the abortion statute 
because the defendant did not meet the requirement of being a licensed physician who 
performed the abortion in an appropriate medical setting. 42 Mich App at 341. The 
Supreme Court remanded the case to this Court "for disposition not inconsistent with the 
dispositions ordered" by that Court in People v Bricker, 389 Mich 524 (1973), and a 
companion case that the Court considered in the wake of Roe v Wade. People v Nixon, 
389 Mich 809, 810 (1973). On remand, this Court held that in light of Bricker, the 
conviction should be reversed because the defendant performed the abortion within the first 
trimester of pregnancy. 50 Mich App at 40. In no way did the Supreme Court's order 
repudiate this Court's determinations regarding the purpose underlying the abortion statute 
and the effect of then-recent strides in medicine on the safety of the procedure. The 
Court's remand order, which is plainly concerned only with ensuring compliance with Roe 
v Wade, makes clear that the only vulnerable facet of this Court's decision was its 
affirmance of a conviction under the statute. If anything, then, the remand order bolstered 
this Court's language supporting substantial restrictions on criminal liability. 
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constitutionality. The medical and other developments which 
influenced the United States Supreme Court to decide Roe and 
[its companion case, Doe v Bolton, 410 US 179; 93 S Ct 739; 35 
L Ed 2d 201 (1973)] as it did were far ahead. [389 Mich at 
529.] 

Even in Doe v Department of Social Services, 439 Mich 650 (1992), where the Michigan 

Supreme Court assumed without deciding that there is a state constitutional abortion right 

coextensive with the federal right, the Court declined an ideal opportunity to elucidate its 

alleged rejection of this Court's decision in Nixon. The clarity of the state courts' view of 

this issue, and the utter absence of any reasonable countervailing interpretation,8 confirm 

the fallacy in the state's insistence that abortion in itself is contrary to the state's public 

policy. In sum, the state's reliance upon public policy and original intent does nothing to 

undermine the conclusion that the Michigan constitution recognizes a fundamental right to 

privacy that includes the right to abortion. 

It is axiomatic that where governmental action is alleged to infringe upon a 

fundamental right, a strict scrutiny standard of review has been required. See People v 

Bennett (After Remand), 442 Mich 316, 319, 336; 501 NW2d 106 (1993); Manistee Bank 

v McGowan, 394 Mich 655, 668; 232 NW2d 636 (1975). As this state's supreme court made 

8 Any argument that abortion was contrary to Michigan's law and public policy based 
on a theory of fetal rights disregards the clear weight of authority. See, e.g., Roe v Wade, 
410 US at 158 (holding that the term "person" in the Fourteenth Amendment does not 
include the unborn) and 162 ("the unborn have never been recognized in the law as persons 
in the whole sense") and 161 (fetuses have not been afforded legal rights "except in narrowly 
defined situations and except when the rights are contingent upon live birth"); see also 
Dawn E. Johnsen, The Creation of Fetal Rights: Conflicts with Women's Constitutional Rights 
to Liberty, Privacy and Equal Protection, 95 Yale L.J. 599, 600-602 (1986). In addition, as 
the trial court pointed out, the pregnant woman could not be convicted under the criminal 
abortion statute, Mahaffey v Attorney General, slip op at 14-15 n 20, supporting the view 
that women's health, not fetal rights, was the core of the statutory purpose. 
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clear in Advisory Opinion 1975 PA 227, 396 Mich 465 (1976), the right to privacy is no 

exception: 

The right to privacy includes certain activities which are 
fundamental to our concept of ordered liberty. Rights of this 
magnitude can only be abridged by governmental action where 
there exists a 'compelling state interest.' Roe, supra, 410 US 
152, 155; 93 S Ct 705. Kropf v Sterling Heights, 391 Mich 139, 
157-158; 215 NW2d 179 (1974). [396 Mich at 505.] 

As the trial court recognized, see Mahaffey v Attorney General, 94-406793 AZ (Wayne 

County Cir Ct, July 15, 1994), slip op at 17-18 (attached at Appendix 3), strict scrutiny is 

the standard used to review every other fundamental right that the Michigan Constitution 

protects.9 The overwhelming weight of federal authority over the years reinforces this view, 

see e.g., Plyler v Doe, 457 US 202, 216-217; 102 S Ct 2382 (1982); Harper v Virginia Board, 

383 US 663, 667, 670; 83 S Ct 1079 (1966), including in the specific context of the right to 

abortion. See Roe v Wade, 410 US at 154-156; City of Akron v Akron Center for 

Reproductive Health, Inc., 462 US 416; 103 S Ct 2481 (1983), overruled in part, Casey, 112 

S Ct 2791, 2823 (1992); Thornburgh v American College of Obstetricians and Gynecologists, 

476 US 747; 106 S Ct 2169 (1986), overruled in part, Casey, 112 S Ct at 2823. Other states' 

courts have likewise held that alleged infringement of fundamental rights warrants the most 

searching review. See, e.g., In re TW, 551 So 2d 1186, 1192-1193 (Fla 1989) (holding 

9 See, e.g., Doe v Department of Social Services, 439 Mich 650, 661-662 (1992)(Art 1, 
§ 2 equal protection review of classification that impinges upon the exercise of a 
fundamental right); People v DeJonge, 442 Mich 266, 279-280; 501NW2d127 (1993)(Art 
1, § 4 free exercise of religion review, at least where in conjunction with right of parents to 
direct children's education); Advisory Opinion 1975 PA 227, 396 Mich 465, 505 (1976)(Art 
1, § 5 free expression review of restrictions on speech and the media). See also People v 
Bennett (After Remand), 442 Mich 316 (1993); Manistee Bank v McGowan, 394 Mich 665 
(1975). 
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Florida's interest not compelling enough to justify parental consent requirement's 

infringement upon the constitutional right to terminate pregnancy). These cases make 

abundantly clear that where a state's regulation threatens the ability to exercise a 

fundamental right, courts must examine that conduct with the highest level of scrutiny. 

The state argues, however, that even accepting that Michigan's constitution 

encompassed a distinct right to choose abortion, the appropriate standard of review would 

the "undue burden" test set forth in Planned Parenthood of Southeastern Pennsylvania v 

Casey, 112 S Ct 2791 (1992), rather than the well-established strict scrutiny standard that 

has been consistently applied in cases implicating fundamental rights. Though Casey 

generated five separate opinions and virtually no agreement on reasoning, a majority of the 

Court explicitly and repeatedly reaffirmed the essential holding of Roe v Wade. 112 S Ct 

at 2804, 2808-2812, 2816, 2821. The Court struck as unconstitutional Pennsylvania's 

statutory provisions requiring reporting of a woman's failure to provide spousal notice of 

the intended abortion, but upheld provisions imposing a 24-hour waiting period and 

requiring that a woman give her informed consent prior to the abortion. Id. at 2826-2831, 

2822-2826. Perhaps more significantly for the purposes of the present inquiry, the joint 

opinion of Justices O'Connor, Kennedy, and Souter recharacterized the appropriate 

standard of review for abortion restrictions, employing a new "undue burden" standard in 

place of the strict scrutiny standard and thereby deviating from the traditional means of 

examining the infringement of fundamental rights. Id. at 2819-2821. "A finding of an undue 

burden is a shorthand for the conclusion that a state regulation has the purpose or effect 

of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable 
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fetus." Id. at 2820. 

Thus, the central inquiry in this case is not the threshold question that the state 

focuses upon; it is beyond dispute that Michigan's constitution will recognize a woman's 

fundamental right to abortion. Rather, this case turns largely upon the level of scrutiny, 

and, in particular, whether Michigan's Constitution requires its state courts to continue to 

strictly scrutinize alleged infringements of fundamental rights. 

The answer could not be more clear. Michigan courts have never utilized a 

diminished standard of review when considering laws that impede fundamental rights, and 

their decisions are unambiguous in holding that limitations upon fundamental rights warrant 

the highest level of scrutiny. See supra note 4. In this regard, Casey represents a dramatic 

shift that is intolerable to Michigan's constitutional jurisprudence. With fundamental rights 

at stake, Michigan courts "are not obligated to accept what we deem to be a major 

contraction of citizen protections under our constitution simply because the United States 

Supreme Court has chosen to do so." Sitz v Department of State Police, 443 Mich 744, 763 

(1993). This state's courts will recognize broader protection than the federal Constitution 

only for compelling reasons. Id. at 758; People v Nash, supra, 418 Mich at 196, 214 (1983). 

But they will do so willingly when the state constitution so demands. See e.g., People v 

Bullock, 440 Mich 15; 485 NW2d 866 (1990); Delta Charter Township v Dinolfo, 419 Mich 

253, 276-277 n 7; 351 NW2d 831 (1984); Socialist Workers Party v Secretary of State, 412 

Mich 571; 317 NW2d 1 (1982); People v Cooper, 398 Mich 450; 247 NW2d 866 (1976); 

People v Jackson, 391Mich323; 217 NW2d 22 (1974); People v White, 390 Mich 245; 212 

NW2d 222 (1973); Detroit Branch, NAACP v City of Dearborn, 173 Mich App 602; 434 
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NW2d 444 (1988), Iv den 433 Mich 906 (1989). As the Michigan Supreme Court has stated, 

"[w]e are duty bound under the Michigan Constitution to preserve the laws of this state and 

to that end to construe them if we can so that they conform to Federal and state 

requirements." People v Bricker, 389 Mich 524, 528 (1973); see also Sitz, 443 Mich at 763 

("We are obligated to interpret our own organic instrument of government."). 

Here, that duty is manifest, yet also unexceptional. To begin, the duty is more fairly 

characterized as a preservation of longstanding state values rather than an affirmative 

deviation from the parameters of federal law. In that respect, this matter is akin to that 

which the Michigan Supreme Court confronted in Sitz. There, the Court ultimately 

concluded that article 1, § 11 of Michigan's constitution must be interpreted more broadly 

than the U.S. Supreme Court's construction of the Fourth Amendment in order to preserve 

the well established principle in state and, until recently, federal law prohibiting warrantless 

and suspicionless searches and seizures in the context of criminal law enforcement. 443 

Mich at 747, 778-779. As in Sitz, a departure from the strictures of Casey in the present 

case would be a reaffirmation, rather than a rejection, of more than 20 years of 

constitutional law that has evolved in the U.S. Supreme Court.10 

10 The Michigan Supreme Court has frequently relied on prior federal cases or 
dissenting opinions to establish more protective standards than the U.S. Supreme Court 
would employ. For example, in People v Bullock, supra, the majority opinion extensively 
discussed Solem v Helm, 463 US 277; 103 S Ct 3001 (1983), and essentially adopted Justice 
White's dissenting opinion in Harmelin v Michigan, 501 US 957; 111 S Ct 2680 (1991). In 
People v Cooper, supra, the opinion extensively discussed both prior and recent federal 
decisions. In People v Turner, 390 Mich 7; 210 NW2d 336 (1973), the majority, in adopting 
the objective test for entrapment on public policy grounds, essentially followed the 
dissenting views of several U.S. Supreme Court Justices. See, e.g., US v Russell, 411 US 
423; 93 S Ct 1637 (1973)(Stewart, J, dissenting). Likewise, in this case, it is appropriate to 
rely upon principles of federal law set forth in Roe v Wade and its progeny establishing that 
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Second and more fundamentally, the path diverging from Casey is especially well 

marked for Michigan's courts because of the intolerable conflict between the underlying 

reasoning of that decision and Michigan's constitutional protection of the health and the 

privacy of its people. Casey set forth a strained and essentially unintelligible federal 

directive that fails to accord the required deference to the constitutional principles that are 

uniquely respected in this state.11 Other states have employed a higher level of scrutiny 

under their own constitutions even in the absence of a direct conflict with yet another 

constitutional protection separate from the right to privacy. See, e.g., In re TW, 551 So 2d 

1186, 1192-1193 (Fla 1989). Even if it were ever acceptable to reduce the standard of 

review for actions infringing the fundamental right to privacy, a diminished standard can 

never be condoned where the fundamental right at issue is so firmly rooted in state case law 

and so closely intertwined with the state constitution's explicitly guaranteed protection of 

the right to abortion is a fundamental right and that any conduct infringing upon that right 
is subject to strict scrutiny. 

11 Casey halted a logical progression of decisions clarifying the fundamental right to 
abortion, and its newfangled approach coincided more with the changing membership of the 
Court than with a coherent evolving jurisprudence. As recently as 1986, a majority of the 
Justices had applied strict scrutiny in reviewing abortion restrictions in Thornburgh v 
American Colleges of Obstetricians and Gynecologists, 476 US 747; 106 S Ct 2169 (1986), 
overruled in part, Casey. 112 S Ct 2823. By a vote of 5-4, the Thornburgh Court struck as 
unconstitutional the six statutes at issue, some of which were virtually identical to those 
upheld six years later in Casey. 

The Casey decision, which repeatedly saluted the "central holding" of Roe v Wade 
while concomitantly defying it in its consideration of the Pennsylvania restrictions at issue, 
failed to furnish any meaningful explanation as to how these seemingly incompatible 
positions could be reconciled. As a result, the right to abortion that the Court emphasized 
was clearly protected by the U.S. Constitution never crystallized into a freedom with 
practical consequences. Michigan's courts, by contrast, are surely capable of giving 
unhampered effect to the rights their state constitution guarantees. 
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its people's health. 

B. 1993 PA 133 Violates the Right to Privacy Protected by the 
Michigan Constitution. 

The new abortion restrictions that the trial court enjoined cannot survive the strict 

scrutiny applicable to governmental conduct of this nature. The mandated 24-hour delay 

and the required receipt of coercive materials make it significantly more difficult for women 

to exercise their right to terminate a pregnancy. The restrictions do not merely increase the 

costs and exacerbate the personal dilemmas and difficulties involved in obtaining an 

abortion, they also increase the medical risks for a significant minority of the women seeking 

abortions.12 Despite the immense obstacles it erects, the new law's underlying justification 

is not even rational, no less compelling. Indeed, it is antithetical to the good health of 

Michigan's women. It is unimaginable that doctors would deem it wise or necessary to show 

already anxious patients detailed and graphic depictions of the heart operation or 

neurosurgery or even root canal that they are about to undergo. Applying the new law to 

the context of an amputation, for example, a physician would be required to show the 

patient pictures of a well-muscled leg, describe exactly how and where it will be severed, and 

detail the depression, stress, and anger that the patient might feel as a result of the 

procedure. Those patients who received such explicit oral and visual portrayals certainly 

12 As the Supreme Court stated in Casey, "[t]he proper focus of constitutional inquiry 
is the group for whom the law is a restriction, not the group for whom the law is irrelevant." 
112 S Ct at 2829. If the restriction operates as a substantial obstacle to a woman's choice 
to have an abortion "in a large fraction of the cases in which [the restriction] is relevant," 
it is an undue burden "and therefore invalid." 112 S Ct at 2830. In Casey, that meant that 
where only one percent of women seeking abortions would not otherwise tell their husbands 
about the abortion, the spousal notification provision was an undue burden. Id. 
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would not feel better prepared and most likely would feel completely unprepared to submit 

to the procedure. That is, of course, the goal of Michigan's abortion restriction -- to stop 

the abortion altogether -- but its irrationality and the conspicuous level of interference are 

startling, particularly given the relative safety of the procedure under normal conditions. 

The statute does not actually seek informed consent; rather, it seeks to alarm and 

unnerve women and to raise, not lower, their apprehensions. Even accepting that states 

may enact measures favoring childbirth over abortion, that principle must give way when the 

severity of the coercion far exceeds what is required to further the provisions' aims within 

rational bounds. The law imposes too high a burden on women's right to control their 

reproduction. Accordingly, the trial court correctly held that the law violates the 

constitutional right to privacy guaranteed by the Michigan constitution, and that decision 

should be affirmed. 

1. Mandated Delay 

MCL § 333.17015(3) requires a woman to wait at least 24 hours before obtaining an 

abortion after the pregnancy is confirmed and the probable gestational age of the fetus is 

determined, and after receiving the various written descriptions, the descriptions and 

depictions of the fetus, the official "counseling," and the pamphlet on prenatal care and 

parenting. MCL § 333.17015(3)(c-e). The mandatory delay also requires all women to 

make at least two trips to obtain an abortion -- at least one to an abortion provider and the 

other to the provider or a health department. 

Abortion-providing facilities are located overwhelmingly in the southern third of the 

state. Smith Affidavit at 4lf 5 (attached at Appendix 2). Moreover, there are no such 
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licensed outpatient surgical facilities that can act as free standing or hospital-based providers 

north of Saginaw, and in the entire region that lies north of Saginaw -- fully two-thirds of 

the state -- only one doctor's office provides a significant number of abortions. Smith 

Affidavit 1111 5, 8. Any requirement of an additional trip to the abortion provider will 

constitute an enormous burden on women who live in northern lower Michigan or the 

Upper Peninsula. Women traveling from the upper crescent of the Upper Peninsula must 

travel over 600 miles round trip to Saginaw, roughly twelve and a half hours of driving time. 

Smith Affidavit 11 9. Travel from the upper portions of the Lower Peninsula is also arduous. 

Smith Affidavit 1110. But wherever a woman lives, the statute clearly requires at least two 

trips before she can obtain an abortion, and at least a 24-hour delay. 

The second trip will require many women who have long distances to travel to pay 

additional costs of child care, food and lodging, transportation, and lost wages. Evans 

Affidavit at 11 13 (attached at Appendix 1 ). The greatest burden will be on those rural, low­

income women who live great distances from an abortion provider. For some, the 

additional requirement will delay the abortion itself as the women struggle to raise the 

money to travel and to make the arrangements -- not once but twice -- for child care or for 

an absence from work or school. The necessary second trip will also jeopardize the 

confidentiality of those women who must justify their absences. For many women, 

particularly young women and those in abusive relationships, any disclosure of their plan 

risks obstruction of the abortion by husbands, partners, or parents. 

Delays will undoubtedly also force some women into the second trimester of 

pregnancy, increasing both the cost and the medical risk of an abortion. Evans Affidavit 
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at ml 6, 11. Dr. Evans describes in great detail the adverse medical impact of delayed 

abortion in general, and the "special risks for women seeking abortions who are more than 

12 weeks past their last menstrual period," Evans Affidavit at~ 12 -- a group that is twice 

as likely to include teenagers than older women. Evans Affidavit at~ 14. In Dr. Evans' 

view, women who require a two-day abortion procedure13 

will have to endure even greater expense, time away from 
family and work, nights spent in a hotel, hours driving to and 
from a clinic, and additional risk that they will have to disclose 
the pregnancy because it is too hard to explain three days 
absence from work or home. [Evans Affidavit at~ 13.] 

Faced with mounting costs and scheduling difficulties, some physicians may "be pressured 

to eliminate this extra safeguard, to the detriment of patient care." Evans Affidavit at~ 13. 

The mandated delay would impose unique difficulties upon pregnant women suffering 

from various complications of pregnancy. For those whose condition is not so dire as to 

constitute a "medical emergency," "the delay necessitated by the Act could cause serious 

physical and emotional harm, which is medically unjustifiable." Evans Affidavit at ~ 23. 

Perhaps the greatest burden is upon women carrying abnormal fetuses. When such a 

woman must terminate her pregnancy, it is obviously traumatic to continue being pregnant 

once the abortion is planned. Evans Affidavit at ~ 29. Further, because most fetal 

abnormalities are not discovered until the second trimester, the mandated delay exacerbates 

13 For women more than 12 weeks past their last period, it is medically advisable to 
utilize a two-day procedure to terminate the pregnancy. Evans Affidavit at~ 12. Thus, a 
24-hour delay becomes a 72-hour delay for this "large fraction" of the cases to which the 
mandated delay is relevant. See Casey, supra, at 2830 (holding that even under the "undue 
burden" test, the focus should be whether the law "in a large fraction of the cases in which 
[it] is relevant, []will operate as a substantial obstacle to a woman's choice to undergo an 
abortion"). 
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the health risks of the procedure. Evans Affidavit at ~ 30. 

The alternatives the statute provides in a purported attempt to alleviate some of the 

statute's burdens are ineffective and fraught with problems. These alternatives include 

mandating local health departments to provide pregnancy tests and gestational stage 

determinations, MCL § 333.17015(15), and permitting the counseling materials to be 

distributed at the local health department or at another location. MCL § 333.17015( 4 ). To 

begin with, these provisions are themselves unconstitutional because they impose a new 

mandate upon local health departments without state appropriation and disbursement, see 

Mich 1963 Const, Art 9, § 29 (also known as the "Headlee Amendment," discussed in detail 

infra Part III), and as a result, some local health departments may refuse to comply with 

the mandates. See District Health Dept. No. 3 Letter to Sen. George McManus (attached 

to Berti er Affidavit, Appendix 4 ). 

In addition to the funding problem, a woman still may have to travel a significant 

distance in those areas of Michigan where a local health department or district serves a 

large geographic area. See Map of Local Health Departments (August 1993) (attached at 

Appendix 5). Moreover, while the statute provides that a "qualified person assisting the 

physician" can perform some of the required tasks, any physician allowing a nonphysician 

working under him to perform acts such as determining the probable gestational stage of 

the fetus would violate the applicable standard of care. See Evans Affidavit at~ 34. In any 

event, because the statute does not permit the referring physician to perform the mandated 

tasks, see infra Part I.D, it effectively requires two additional trips. 

These are not abstract barriers. Michigan's required 24-hour waiting period will 
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introduce very real challenges into the lives of women who live and work and go to school 

in Michigan. In some cases, these obstacles will jeopardize women's health, their safety, 

their confidentiality, and their relationships. Even where the mandated delay does not cause 

serious harm in women's lives, it is nonetheless a burden, and one that furthers no 

legitimate interest of the state. 

Other courts have reached the same conclusion. A Tennessee circuit court, for 

example, found the state's mandatory two-day waiting period violated that state's 

constitution, reasoning that the rigid time frame was both "a burden in too many probable 

medical and psychological profiles of women who have no need to wait and who do not 

want to wait" and "an affront to the patient-physician autonomous relationship and a 

woman's right not to procreate." Planned Parenthood v McWherter, No. 92 C-1672, slip op 

at 19 (Tenn Cir Ct, Nov 19, 1992) (attached at Appendix 6). 

The U.S. Supreme Court used similar reasoning when it applied strict scrutiny to 

invalidate a 24-hour waiting period in City of Akron v Akron Center for Reproductive 

Health, Inc., 462 US 416; 103 S Ct 2481 (1983), overruled in part, Planned Parenthood v 

Casey, 112 S Ct 2791, 2823 (1992). Justice Powell's opinion for the Court found that no 

legitimate state interest is furthered by an arbitrary and 
inflexible waiting period. There is no evidence suggesting that 
the abortion procedure will be performed more safely. Nor [is] 
... the State's legitimate concern that the women's decision be 
informed ... reasonably served by requiring a 24-hour delay as 
a matter of course. . . . [I]f a woman, after appropriate 
counseling, is prepared to give her written informed consent 
and proceed with the abortion, a State may not demand that 
she delay the effectuation of that decision. [462 US at 450-
451.] 

Though Akron was prior to Casey, Justice Powell's words are as compelling as ever in the 
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present context of the right of Michigan women to reproductive autonomy, particularly in 

view of the "primary concern" Michigan's constitution demonstrates for the "public health 

and general welfare11 of its people, Const 1963, art 4, § 51, a provision that has no federal 

counterpart. The mandated waiting period clearly violates the Michigan constitution. 

2. Coercive Counseling 

Under Michigan's "informed consent" law, every woman seeking an abortion must 

be shown a depiction of a fetus at the gestational age closest to that of her pregnancy. 

Every woman must be told about available adoption, foster care, and parenting services. 

Every woman must be told of counseling services should she suffer adverse psychological 

consequences from an abortion. Whether rape caused the pregnancy, whether the fetus is 

fatally impaired, or whether the pregnancy seriously threatens the woman's health, the new 

legislation requires the physician or qualified person assisting the physician to present to 

each and every patient seeking an abortion a litany of state-mandated materials clearly 

designed to encourage the patient to carry the pregnancy to term. MCL § 333.17015(3), 

(5)14 

The new law does not tolerate noncompliance if, for example, the physician believes 

the information would adversely affect the patient.15 As a result, "for many women 

14 For example, the written summary that must be presented to the patient, which is 
described at MCL § 333.17015(8)(b), identifies public services available to new mothers. 
It also requires physicians to describe the potential negative psychological side effects of the 
abortion despite the absence of any accepted medical evidence supporting the existence of 
such symptoms. Evans Affidavit at 1f 11. 

15 A physician may refuse to comply with the statutory requirements only when he or 
she "determines that a medical emergency exists." MCL § 333.17015(7). 
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terminating pregnancies because of fetal anomalies, the mandatory delay and information 

requirement will cause substantial mental and physical distress." Evans Affidavit at 1f 24. 

Besides being cruel, the mandated counseling "could cause extreme anguish" by forcing 

women who are carrying fetal anomalies to receive pictures of normal fetuses along with 

other coercive and one-sided information intended to discourage an abortion that, for most 

of these women, is already the unwanted result of an agonizing decision. See Evans 

Affidavit at 1f 31. This differs vastly from the Pennsylvania law at issue in Casey, which the 

Court upheld in part because it did not "prevent the physician from exercising his or her 

medical judgment." Casey, 112 S Ct at 2824. The detailed requirements render the 

summary irrelevant to the particular patient, and conflict with the accepted medical practice 

of providing patients with truthful information tailored to their individual needs. For these 

women, the statute's aims are patently irrational. There is no reason at all, no less a 

compelling reason, to go to great pains to attempt to convince these women that they should 

give birth rather than have an abortion. They are already convinced, and but for a terrible 

misfortune, they would be carrying the fetus to term. The coercive counseling provision 

does nothing to help inform these women's decision, but merely complicates and inhibits 

that choice. 

Prior to Casey, the U.S. Supreme Court twice invalidated counseling requirements 

similar to Michigan's. Akron, supra, 462 US at 442-445; Thornburgh, supra. Akron and 

Thornburgh applied strict scrutiny to strike statutes which, like Michigan's law, required 

doctors to provide information "designed not to inform the woman's consent but rather to 

persuade her to withhold it altogether." Akron, 462 US at 444. Michigan's requirement 
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that patients be warned of possible "depression, feelings of guilt, sleep disturbance, loss of 

interest in work or sex, or anger" is akin to the Ohio requirements the Akron Court deemed 

a "parade of horribles intended to suggest that abortion is a particularly dangerous 

procedure." Akron, supra at 445. Pre-Casey decisions such as Akron and Thornburgh 

better represent Michigan's jurisprudential history, cf. Sitz, supra, and are best suited to 

demarcate the bounds for infringements upon the right to privacy in this state. The coercive 

counseling provisions violate the Michigan constitution. 

C. Mandated "Counseling" Violates the Free Speech Provision 
of the Michigan Constitution. 

The Michigan law at issue compels speech by the physician, by a "qualified person 

assisting the physician," and by local health department staff members. Specifically, the law 

requires physicians or qualified assistants to present the written summary and the depiction 

and description of a fetus to the woman before performing the abortion. MCL § 

333.17015(3)( c ),( d). Alternatively, local health department staff may be compelled to impart 

this information. MCL § 333.17015(4),(15). Physicians are also required to describe "[t]he 

specific risk" of both the abortion procedure and childbirth, MCL § 333.17015(5)(b)(i, ii), 

regardless of the circumstances and regardless of whether the physician believes such 

descriptions are appropriate. Evans Affidavit at 1l 10. 

This compulsion of speech violates the free speech provision of our state constitution. 

Article 1, § 5 provides: 

Every person may freely speak, write, express and publish his 
views on all subjects, being responsible for the abuse of such 
right; and no law shall be enacted to restrain or abridge the 
liberty of speech or of the press. 
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Although Michigan courts have not decided a compelled speech case under art 1, § 5 of the 

state constitution, and the trial court did not reach the question, this provision on its face 

affords greater protection than the First Amendment of the U.S. Constitution. Having said 

that, the federal case law interpreting the First Amendment in this context provides a 

helpful foundation for an examination of the compelled speech issue. 

A series of U.S. Supreme Court cases construing the First Amendment has 

established that protections against content-based regulation of speech are broadly available 

to those who wish not to speak. In Wooley v Maynard, 430 US 705; 97 S Ct 1428 (1976), 

the Court declared that the First Amendment protected "both the right to speak freely and 

the right to refrain from speaking at all." Id. at 714.16 In Riley v National Federation of 

the Blind, 487 US 781; 108 S Ct 2667 (1988), the Court held that the state could not require 

professional fundraisers to disclose to potential donors the percentage of charitable 

contributions collected during the preceding year that were actually turned over to the 

charity: 

[I]n the context of protected speech, the difference ... between 
compelled speech and compelled silence . . . is without 
constitutional significance, for the First Amendment guarantees 
'freedom of speech,' a term necessarily comprising the decision 
of both what to say and what not to say. [Id. at 796-797.] 

The Court has accordingly emphasized that "where the State's interest is to disseminate an 

ideology, no matter how acceptable to some, such interest cannot outweigh an individual's 

16 In Wooley, the Court held that the state of New Hampshire could not require plaintiff 
to display the words "Live Free or Die" on his license plate, as such a requirement forced 
plaintiff "to be an instrument for fostering public adherence to an ideological point of view 
which he finds unacceptable." Id. 
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First Amendment right to avoid becoming the courier for such message." Wooley, 430 US 

at 717; see also Davis v Dow Corning Corp., _ Mich App _; _ NW2d _, No. 165650 

(March 7, 1995), slip op at 4 (finding no federal constitutional free speech violation in part 

because "plaintiffs' counsel is not being forced to subscribe to a political or ideological belief 

to which he objects"). Compelling physicians to communicate certain information -­

particularly information so tied to political and ideological matters pertaining to 

reproductive rights -- violates a central premise of free speech: "[t]hat we presume that 

speakers, not the government, know best both what they want to say and how to say it." 

Riley, supra at 791. Notably, the Riley Court applied strict scrutiny to the content-based 

regulation at issue there, holding that "[m ]andating speech that a speaker would not 

otherwise make necessarily alters the content of the speech." Id. at 795. 

The Michigan Supreme Court has likewise explained that "when the state seeks to 

restrict [the freedom of speech], its efforts must be strictly scrutinized." Advisory Opinion 

1975 PA 227, 396 Mich at 481 (discussing Const 1963, art 1, § 5). The new law mandating 

compelled speech cannot survive this strict scrutiny: no compelling -- even legilimate -- state 

interest can justify this content-based regulation. 

The joint opinion in Casey rejected a similar argument. That conclusion resulted 

from the following cursory analysis: "To be sure, the physician's First Amendment rights 

not to speak are implicated, see Wooley v Maynard, 430 U.S. 705, 97 S. Ct. 1428, 51 

L.Ed.2d 752 (1977), but only as part of the practice of medicine, subject to reasonable 

licensing and regulation by the State. Cf. Whalen v. Roe, 429 US 589, 603; 97 S Ct 869, 

878, 51 L Ed 2d 64 (1977)." Casey, 112 S Ct at 2824. This ill-considered and offhand 
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disposition of an enormously complex and significant issue cannot form the basis for the 

Michigan courts' first foray into this particular constitutional arena. 

First, the Court's rather remarkable proposition that licensed professionals give up 

their First Amendment rights as a condition of practicing their professions collides headlong 

with its history of consistently upholding the free speech rights of licensed professionals 

against attempted state regulation of those rights. 17 Not surprisingly, the joint opinion 

cited no cases to support its point directly, and the cite to Whalen v Roe confounds rather 

than clarifies. In Whalen, the Court upheld New York's triplicate prescription law, rejecting 

a privacy challenge based on concerns over the state's data collection and storage. The 

specific page in Whalen that the Casey opinion cited has nothing to do with a state's 

authority to violate physicians' fundamental rights, but merely discusses the state's right to 

regulate, and even prohibit, the use of controlled substances. Unless the Court would 

compare physicians' constitutional right not to have the government compel the content of 

their speech to some heretofore unrecognized right to ingest drugs, the relevance of this 

discussion is elusive. 

Moreover, while the Caseyjoint opinion seems to suggest that state-compelled speech 

is permissible where the conduct in question relates to the licensing and regulation by the 

17 See, e.g., Ibanez v Florida Dept of Business and Profession Regulation, 114 S Ct 2084, 
2089-2092 (1994) (holding that the Florida Board of Accountancy's censure of an attorney 
for holding herself out as a Certified Public Accountant and Certified Financial Planner 
violated the First Amendment); Gentile v State Bar of Nevada, 501 US 1030; 111 S Ct 2720 
(1991) (reversing a bar association's reprimand of an attorney and requiring the state to 
show a "substantial likelihood of material prejudice" before restricting the speech of an 
attorney representing a client in a pending case); In re Primus, 436 US 412; 98 S Ct 1893 
(1978) (nonprofit lawyer solicitation); Bates v State Bar, 433 US 350; 97 S Ct 2691 (1977) 
(lawyer advertising). 
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State, it is important to note that driving on the public highways (Wooley) and fundraising 

(Riley) are also licensed and regulated by the state, a fact the Court deemed insignificant 

in those cases. That cases since Casey have upheld the free speech rights of licensed 

professionals without mentioning Casey, see, e.g., Ibanez v Florida Dept of Business and 

Profession Regulation, 114 S Ct 2084, 2089-2092 (1994), suggests that Casey's holding on 

this issue is more aberrational than groundbreaking. Finally, the Casey opinion completely 

declines to grapple with the concern that the information the State required its physicians 

to speak and to present is, in some cases, information a physician believes to be incorrect, 

misleading, or inappropriate in some circumstances. See Evans Affidavit at 1f 10. 

In sum, Michigan courts should not chart the course of the state constitution's free 

speech guarantee by so crude a guide as Casey. To the extent that Casey unacceptably 

glosses the venerable right against compelled speech as established by cases both preceding 

it and following it, "the state constitution may afford greater protections than the federal 

constitution," Woodland v Michigan Citizens Lobby, 423 Mich 188, 202; 378 NW2d 337, 343 

(1985). See also People v Neumayer, 405 Mich 341, 355; 275 NW2d 230, 233 (1979) (the 

U.S. Constitution provides minimum protections of individual rights). The compelled 

speech mandates of the new law violate Mich Const 1963, Art 1, § 5. 

D. The 11/nformed Consent" Legislation is Unconstitutional Because 
It Fails to Provide an Adequate Medical Emergency Exception. 

Michigan's new abortion restrictions unconstitutionally infringe upon women's right 

to abortion by failing to provide an adequate exception for medical emergencies. The 

statute exempts physicians from compliance if she determines that a medical emergency 

exists, MCL § 333.17015(7), defining "medical emergency" as 11that condition which, on the 
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basis of the physician's good faith clinical judgment, so complicates the medical condition 

of a pregnant woman as to necessitate the immediate abortion of her pregnancy to avert her 

death or for which a delay will create serious risk of substantial and irreversible impairment 

of a major bodily function." MCL § 333.17015(2)(d).18 The mandated counseling and 24-

hour delay will be exempted, therefore, only where a physician determines that this strict 

definition of an emergency is met. 

In Casey, the Supreme Court ruled that to pass constitutional muster, abortion 

statutes must provide an adequate exception for medical emergencies where compliance 

with the statute's requirements would risk either the woman's life or her health. 112 S Ct 

at 2822 (stating that states are forbidden "from interfering with a woman's choice to 

undergo an abortion procedure if continuing her pregnancy would constitute a threat to her 

health" (emphasis added)). The Court concluded that the Pennsylvania statute itself would 

be unconstitutional if the plaintiffs were correct in arguing that that statute's emergency 

exception foreclosed the possibility of an immediate abortion when the woman faced a 

significant health risk: "for the essential holding of Roe forbids a state from interfering with 

a woman's choice to undergo an abortion procedure if continuing her pregnancy would 

constitute a threat to her health." Id. at 2822. 

The Court ultimately upheld the Pennsylvania statute's emergency exception because 

it accepted the lower court's interpretation of the statutory language referring to "serious 

risk of substantial and irreversible impairment of a major bodily function" as encompassing 

18 If the attending physician decides to invoke the medical emergency exception, she 
must "maintain a written record identifying with specificity the medical factors upon which 
the determination of the medical emergency is based." MCL § 333.17015(7). 
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any significant risk to a woman's health. Id. Michigan courts are not, however, bound by 

federal courts' construction of a Pennsylvania law. Rather, this Court must consider its own 

state's laws in the first instance and set forth its own interpretation in light of the 

particularities that make Michigan law distinctive.19 First and foremost, these include the 

Michigan Constitution's exceptional protection for the public health and the limited access 

to abortion providers as a result of the state's demographic and geographic peculiarities. 

The public policy of this state, as evidence by Mich Const 1963, art 4, § 51, places 

a high value on public health. This value demands, at the very least, that an exception for 

medical emergency be sufficiently broad and precise to give physicians clear warning of what 

conduct is expected and to allow physicians to provide the care that is in their patient's best 

interests, without fear of criminal liability. Recognizing an exemption only to "avert death" 

or to prevent "serious risk of substantial and irreversible impairment of a major bodily 

function," rather than, for example, only some risk of substantial and irreversible impairment 

of a major bodily function, or a serious risk of a substantial but reversible impairment of a 

major bodily function, is perverse. Moreover, it severely undermines the physicians' ability 

to provide even the most basic level of care to their patients. This law cannot survive 

constitutional review. 20 

19 As the Michigan Supreme Court acknowledged about the U.S. Supreme Court's 
decisions in Roe v Wade, supra, and its companion case, Doe v Bolton, 410 US 179; 93 S 
Ct 739 (1973), "[t]hose opinions do not ... decide any case other than the cases of Roe and 
Doe" and "Roe and Doe do not purport to construe the Michigan abortion statutes." 
Bricker, 389 Mich at 528. 

20Although the trial court did not reach this question, the new informed consent law is 
also unconstitutionally vague under Const 1963, art 1, § 17, both with respect to its 
requirements on physicians and its authorization to local health departments. See Kolender 
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II. EVEN IF THE STATE CONSTITUTIONAL RIGHT IS 
PRECISELY COEXTENSIVE WITH THE FEDERAL 
CONSTITUTIONAL RIGHT TO PRIVACY, THE "INFORMED 
CONSENT" LAW STILL IMPOSES AN 
UNCONSTITUTIONAL BURDEN ON THAT RIGHT. 

The state's argument that the Michigan Constitution guarantees no right to abortion 

is as puzzling as it is fallacious. Although it is essentially an open question whether the 

v Lawson, 461 US 352, 357; 103 S Ct 1855 (1983); People v Howell, 396 Mich 16, 20 n 4; 
238 NW2d 148 (1976). 

As to physicians, MCL § 333.17015(3) provides that a physician or qualified person 
assisting the physician "shall do all of the following" mandated tasks -- including determining 
the fetus's probable gestational age -- "not less than 24 hours before that physician performs 
an abortion." However, another provision of the statute that refers to gestational age "as 
determined by the attending physician," MCL § 333.17015(2)(f), contradicts subsection (3)'s 
suggestion that the "qualified person assisting the physician" can "do all of the following" 
after all. 

As to local health departments, the law suggests that local health departments may 
provide the information required prior to an abortion, MCL § 333.17015(4), (15), and even 
requires the local health department to provide women with a completed certification form 
when the information is provided. MCL § 333.17015(15)(d). On the other hand, local 
health departments are authorized only to confirm pregnancies and determine fetuses' 
gestational age, to provide the required summary describing the abortion procedure, and 
to provide depictions and descriptions of fetuses. MCL §§ 333.17015(4), (15)(a-c). They 
are not authorized to provide the prenatal care and parenting pamphlet, or to discuss 
possible medical complications, the probable gestational age of the fetus, or the availability 
of pregnancy information from the state public health department. Yet this information 
must somehow be provided at least 24 hours before the abortion, and also before a 
certification form can be completed. MCL §§ 333.17015(3), (8)(c); MSA §14.15 (17015). 

What conduct is permitted and forbidden remains a mystery under the terms of this 
statute. The law does not clarify, for example, whether a physician can accept a completed 
certification form from the local health department, or whether she can delegate to a 
qualified assistant the task of providing all the mandated information 24 hours prior to the 
procedure. See MCL § 333.16221; MSA § 14.15 (16221) and MCL § 333.16299. Similarly, 
local health department officials have no way of ascertaining whether the legislation requires 
them to provide the mandated information or instead prohibits them from doing so. As 
violation of the law is punishable by disciplinary sanctions as well as criminal penalties, this 
considerable ambiguity is sufficient to render this statute unconstitutional under the state 
constitution. 
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state's constitution provides broader protection of the right to pnvacy than the U.S. 

Constitution, see Doe v Department of Social Services, 439 Mich 650, 670 (1992) (finding 

it "unnecessary to decide that issue" in considering the state's prohibition on funding of 

Medicaid abortions), it is beyond question that the safeguards on the state level are at least 

as protective as those on the federal level. Moreover, although Casey undoubtedly lowered 

the level of federal scrutiny applicable to abortion restrictions, it also explicitly reaffirmed 

Roe v Wade, and review remains searching, though assuredly less so. For example, a 

Tennessee court that employed Casey's "undue burden" language in its evaluation of a 

mandated waiting period still found that restriction to be unduly burdensome under the 

Tennessee constitution. McWherter, supra, slip op at 20. 

Despite facial similarities between Michigan's so-called informed consent law and its 

Pennsylvania counterpart that was partly upheld in Casey, the Michigan law is different in 

key respects that render it unconstitutional even if the parameters of this state's 

constitutional protection are delineated by federal law. 

First, Michigan courts are obligated to give effect to Mich Const 1963, art 4, § 51, 

which transformed the protection of public health into a constitutional priority. Casey 

involved a delicate factbound balancing, and the Court was careful to confine its decision 

to the case before it, repeatedly stating, for example, that "there is no evidence on this 

record" that counseling was an obstacle, 112 S Ct at 2824 (emphasis added), and that "on 

the record before us," the waiting period was not an undue burden. Id. at 2826. On this 

record, however, the calculus is altered considerably by the state constitution's explicit 

recognition of the "primary concern" for the health of the people of Michigan -- a weighty 
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consideration that easily tilts the balance against the constitutionality of these abortion 

restrictions. As discussed supra, the required delay and coercive counseling individually and 

together have a tangible negative impact upon the health of pregnant women in Michigan. 

They create special risks for women carrying fetal anomalies and for the large number of 

Michigan women who must travel far to obtain abortion services. Given this state's constant 

and steady focus upon the health of its people, these provisions unduly burden a Michigan 

woman's exercise of her fundamental constitutional rights. 

Second, the inquiry regarding the extent of the burden is considerably different in 

Michigan because of Michigan's distinctive geographic and demographic characteristics and 

the sparse distribution -- indeed, virtual absence -- of abortion providers throughout most 

of the state. As discussed in Part I.B. l, women who reside north of Saginaw, including all 

women in the Upper Peninsula, must travel a significant distance to reach the nearest 

abortion provider. Smith Affidavit 1l1l 5, 10. With its vast expanses of sparsely populated 

regions virtually uninterrupted by urban areas, Michigan is unique among states, including 

Pennsylvania, as far as the ease of access to health care services such as abortion that are 

available primarily in cities. The Casey joint opinion found "troubling" the allegations that 

women must travel to reach an abortion provider, but emphasized that "the District Court 

did not conclude that the increased costs and potential delays amount to substantial 

obstacles." 112 S Ct at 2825. The Casey Court likewise found it important, for example, 

that "the District Court did not conclude that the waiting period is such an obstacle even 

for the women who are most burdened by it." Id. at 2825-2826. Thus, "on the record before 

us," the Court was not convinced that the waiting period was an undue burden for women 
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in Pennsylvania. Id. at 2826. Similarly, "[s]ince there is no evidence on this record" that the 

Pennsylvania law's counseling requirement "would amount in practical terms to a substantial 

obstacle to a woman seeking an abortion," that provision also could be upheld. 112 S Ct 

at 2824. 

Here, of course, the contrary is true. The trial court has specifically held that the 

new law places intolerable restrictions upon women seeking to obtain an abortion,21 slip 

op at 24, 28-29, and the geographical obstacles alone in this state create burdens of a 

completely different scale than those in Casey. Coupled with the extensive evidence of 

considerably increased health risks for a significant number of women subject to the 

restrictions, these facets peculiar to Michigan illustrate the even greater obstacles that 

women in Michigan must confront. Under the strictures of Casey, Michigan's informed 

consent requirements create an undue burden upon women seeking abortions in violation 

of Michigan's constitutional right to privacy. 

Third, as discussed supra at Part I.D, the new law is invalid even under Casey 

because it fails to provide an adequate emergency exception. The Casey decision expressly 

required abortion statutes to provide an adequate exception for medical emergencies if the 

statute's requirements might risk a woman's life or her health, and presumed that the 

Pennsylvania statute would be unconstitutional if that statute's emergency exception failed 

to permit noncompliance in the event of a significant health risk. 112 S Ct at 2822. 

Particularly in Michigan, where the value of the public health is constitutionally recognized, 

it is simply not sufficient to allow physicians to circumvent the statute's requirements only 

21 These determinations can only be set aside if clearly erroneous. MCR 2.613(C). 
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where the pregnant woman faces death or where "delay will create serious risk of substantial 

and irreversible impairment of a major bodily function." MCL § 333.17015(2)(d). Thus, 

although Michigan's constitution almost certainly contains broader protection of the right 

to privacy than that recognized in Casey, the new abortion restrictions are repugnant to this 

state's constitutional values and jurisprudential history under either a strict scrutiny or 

undue burden type of review. 

III. THE TRIAL COURT CORRECTLY RULED THAT 1993 PA 133 VIOLATES 
THE HEADLEE AMENDMENT 

Article 9, Section 29, of the Michigan Constitution ("section 29") sets forth a clear 

and precise proscription of unfunded state mandates: 

A new activity or service or an increase in the level of any activity or service 
beyond that required by existing law shall not be required by the legislature 
or any state agency of units of Local Government, unless a state 
appropriation is made and disbursed to pay the unit of Local Government for 
any necessary increased costs. 

Const 1963, art 9, § 29. This language, which is contained in a collection of constitutional 

provisions commonly known as the Headlee Amendment, see Durant v Board of Education, 

424 Mich 364, 378; 381 NW2d 662 (1985), "reflect[s] an effort on the part of the voters to 

forestall any attempt by the Legislature to shift responsibility for services to the local 

government[.]" Id. at 379. By its terms, section 29 applies to "services and activities" 

established under state statutes and state agency rules. Id. at 378-79, 387. The impact of 

section 29 is straightforward: "the state must appropriate funds for any necessary increased 

costs associated with 'an increase irt the level of any activity or service beyond that required 

by existing law .... "' Livingston County v. Department of Mgmt. and Budget, 430 Mich. 

635, 638; 425 NW2d 65 (1988). "[T]he introduction of new obligations without 
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accompanying appropriations" is impermissible under section 29. Id. at 644. 

As the trial court correctly ruled, 1993 PA 133 imposes costs upon local governments 

for new activities or services without appropriating the funds necessary to satisfy the 

mandates contained in the Act. Mahaffey v Attorney General, 94-406793 AZ (Wayne 

County Cir Ct, July 15, 1994), slip op at 2-7 (attached as Appendix 3). Thus, 1993 PA 133 

runs afoul of the express proscription set forth in section 29. 

A. 1993 PA 133 Mandates New Activities or Services That Will Result in 
Increased Costs That Must Be Borne by Local Health Departments. 

Contained in 1993 PA 133 are directives to local governments that necessarily will 

require the expenditure of funds by the local governments. For example, MCL § 333.17015 

provides in relevant part: 

(15) Upon an individual's request, each local health department shall: 

(a) Provide a pregnancy test for that individual and determine the 
probable gestational stage of a confirmed pregnancy. 

(b) Preceded by an explanation that the individual has the option 
to review or not the written summaries, provide the summaries 
described in subsection 8(b) that are recognized by the 
department as applicable to the individual's gestational stage of 
pregnancy. 

(c) Preceded by an explanation that the individual has the option 
to review or not review the depiction and description, provide 
the individual with a copy of a medically accurate depiction and 
description of a fetus described in subsection 8(a) at the 
gestational age nearest the probable gestational age of the 
patient's fetus. 

( d) Ensure that the individual is provided with a completed 
certification form described in subsection (8)(f) at the time the 
information is provided. (emphasis added). 

40 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM



These blunt directives are augmented by a mandate concerning certification forms: 

(8) The department of public health shall do each of the following: 

* * * * 

(f) Develop, draft, and print a certification form to be signed by a 
local health department representative at the time and place a 
patient is provided the information described in subsection (3), 
as requested by the patient, verifying the date and time the 
information is provided to the patient.22 

MCL § 333.17015(8)(f). As the trial court correctly ruled, these new mandates will require 

new and additional expenditures by local health departments. Pregnancy tests cost money 

for equipment and staffing. In order to accurately determine the probable gestational stage 

of a fetus, local health departments must provide significant funding for physicians and 

expensive equipment. Evans Affidavit 1f1f 33-35; Bertler Affidavit 1f 5 (attached as 

Appendices 1 and 4 ). There is no question that the additional costs of complying with these 

mandates contained in 1993 PA 133 will be borne by local health departments.23 Indeed, 

the state has effectively conceded that 1993 PA 133 will impose "necessary increased costs" 

for "new activit[ies] or service[s]" upon "units of Local Government" within the 

22"Local health department representative" is defined as "a person employed by, or 
contracted to provide services on behalf of, a local health department." MCL 
§333.17015(2)( c ). 

23The legislation implementing section 29, MCL § 21.231; MSA 5.3194(601) et seq., 
defines a "local unit of government" as "a political subdivision of this state, . . . if the 
political subdivision has as its primary purpose the providing of local governmental services 
for residents in a geographically limited area of this state and has the power to act primarily 
on behalf of that area." Pursuant to MCL § 333.2421, the Detroit Health Department "shall 
have the powers and duties of a local health department," powers and duties described in 
MCL §§ 333.2433 & 333.2435. Thus, section 29 applies to all local health departments, 
whether organized as county, city, or district departments. 
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contemplation of section 29. 

B. There Has Been No Appropriation or Disbursement by the State to Local Health 
Departments To Pay for These New State Mandates. 

Once 1993 PA 133 is recognized as a mandate imposed upon units of local 

government, it can only pass muster under section 29 if "a state appropriation is made and 

disbursed to pay the unit[s] of Local Government for any necessary increased costs." Const 

1963, art 9, § 29. The state argues that section 29 is not violated by 1993 PA 133 because 

"existing funds were already available within the existing appropriation to the Department 

of Public Health" to satisfy the financial burdens imposed by the mandates contained in 

1993 PA 133. This argument is fatally flawed both as a matter of law and as a matter of 

fact. 

The Michigan Supreme Court has observed that section 29 "makes clear its intent to 

prohibit ... the introduction of new obligations without accompanying appropriations." 

Livingston County, 430 Mich at 644 (emphasis added). The type of budgetary legerdemain 

proposed by the state -- diverting money from a previous appropriation to pay for an 

otherwise-unfunded mandate -- is neither contemplated nor countenanced by section 29. 

As the trial court commented, this sophistical argument "def[ies] the very essence" of the 

Headlee Amendment, which explicitly demands that "a state appropriation [be] made and 

disbursed to pay the unit of Local Government for any necessary increased costs." Const 

1963, art. 9, § 29. 

Even if the state could legitimately employ its proposed budgetary chicanery to 

circumvent the clear import of section 29, the state failed to do so here. The appropriations 
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act for the Department of Public Health for Fiscal Year 1993-94, 1993 PA 174, contains 

absolutely no appropriation for local health departments to pay for the new or increased 

costs to local health departments that will necessarily flow from the state requirements in 

1993 PA 133. See 1993 PA 174, at 871. Moreover, local health departments in the state 

have not received timely disbursement of state funds to pay for these new or increased costs. 

See Bertler Affidavit ~ 7. The Headlee Amendment's implementing legislation, MCL § 

21.235(1), requires the Legislature to "annually appropriate an amount sufficient to make 

disbursement to each local unit of government for the necessary cost of each state 

requirement .... " The "initial advance disbursement [must] be made at least 30 days prior 

to the effective date of the state requirement," with annual disbursements thereafter. MCL 

§ 21.235(2).24 In this case, the state plainly failed to satisfy the statutory requirement that 

the initial advance disbursements be made at least 30 days prior to the effective date of the 

legislation. 

The state dismisses this manifest violation of Michigan law by suggesting in a 

footnote that such a violation is a "sort of technical and temporary flaw, one which the State 

has already moved to correct." This contention entirely misses the point of section 29, 

which "requires the state to appropriate funds to units of government for the necessary 

increased costs associated with 'an increase in the level of any activity or service beyond that 

24Any argument that local health departments failed to submit claims to the state 
Department of Management and Budget for disbursement is unfounded. The statute clearly 
dictates that the Department "shall notify each local unit to which the state requirement 
applies not less than 180 days before the effective date of the state requirement. The notice 
shall include a preliminary claim form .... " MCL § 21.238(2)(a). None of these 
requirements was satisfied. 
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required by existing law[.)" Livingston County, 430 Mich at 637. By virtue of section 29, 

the local governments need not depend upon the largesse of the state or upon the ability 

of the state to rearrange its finances in order to belatedly fund operative legislative 

mandates. In failing to comply with the statutory funding directive enacted to implement 

the Headlee Amendment, the state has demonstrated precisely why section 29 itself was 

written in a manner that directly links the validity of state mandates to specific 

appropriations necessary to fund such mandates. 

C. The trial cowt properly enjoined implementation of 1993 PA 133 
in its entirety because the unfunded mandates should not be 
severed from the balance of the legislation. 

The state contends that the unfunded mandates contained in 1993 PA 133, which 

violate the Headlee Amendment, must be severed from the balance of the legislation. Thus, 

the state suggests that only the unfunded mandates should be enjoined, while all of the 

other provisions should be rendered operational. To be sure, 1993 PA 133 contains a 

severability clause, MCL § 333.17015(14 ), and Michigan law generally prescribes severability, 

MCL § 8.5; MSA § 2.216, but state law nonetheless requires that the "law enforced after 

separation must be reasonable in light of the act as originally drafted." Republic Airlines 

v Department of Treasury, 169 Mich App 674, 685; 427 NW2d 182 (1988). Severing the 

portions of 1993 PA 133 requiring local health department services fails this test because 

it would undermine the essential purpose of the legislation itself and flout the intent of the 

legislature. 

The local health department provisions were added to the bill as amendments on the 

House floor. See Legislative Status, and excerpts of the House Journal (attached at 
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Appendix 7). On the basis of this significant compromise, the bill containing the local 

health department amendments passed the House by a vote of 97-3 on July 7, 1993. Six 

days later, the Senate concurred in the amended House Substitute, H-12. Thus, the clear 

legislative intent was to enact an informed consent law that included the local health 

department requirements. The trial court correctly concluded that the only way to give 

effect to this legislative intent is to enjoin 1993 PA 133 in toto until the state addresses the 

Headlee Amendment violation so as to render operational the local health department 

requirements. See Seals v Henry Ford Hospital, 123 Mich App 329, 336; 333 NW2d 272 

(1983) (court "should not presume that the act would have passed in 1976 without those 

provisions" subject to challenge). As Justice Cooley explained, "we know of no principle 

which would warrant us in selecting out portions of the section to stand unaffected by the 

constitutional infirmity of the remainder, when all parts relate to the same subject matter, 

and provide the successive steps to be taken in perfecting a single proceeding." Campau v 

City of Detroit, 14 Mich 276, 285 (1866). 

IV. PLAINTIFFS SATISFY THE REQUIREMENTS FOR SUMMARY 
DISPOSITION. 

As an initial matter, it is important to note that the state's reliance upon the standard 

for facial challenges set forth in United States v Salerno, 481 US 739, 745; 107 S Ct 2095 

(1987), is completely misplaced where the challenge at issue is to the state constitutionality 

of abortion restrictions. In Salerno, the U.S. Supreme Court held that to bring a successful 

facial federal constitutional challenge, a plaintiff must be able to show there is no set of 

circumstances under which the challenged provisions would be valid. Id. at 745. 

Notwithstanding the applicability of Salerno in other factual contexts, the Supreme Court's 
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decision in Casey has made unmistakably clear that Salerno's language does not govern 

courts' review of facial challenges to laws restricting abortions. In reaching its conclusion 

that the Pennsylvania abortion restrictions did not unduly burden women seeking abortions, 

the joint opinion in Casey quite purposefully reviewed the factual record from the trial court 

and fashioned its own standard -- namely, that a law restricting abortions is invalid if, "in 

a large fraction of the cases in which [the law] is relevant, it will operate as a substantial 

obstacle to a woman's choice to undergo an abortion." 112 S Ct at 2830. If Casey's 

disavowal of the stringent Salerno standard is not obvious enough from how the Court 

actually examined the Pennsylvania restrictions, one of the joint opinion's authors later 

stated it in even plainer terms. In concurring in the denial of a motion for stay in Fargo 

Women's Health Organization v Schafer, 113 S Ct 1668 (1993), Justice O'Connor 

emphasized that "[i]n striking down Pennsylvania's spousal-notice provision, [Casey] did not 

require petitioners to show that the provision would be invalid in all circumstances." Id. at 

1669 (O'Connor, J., joined by Souter, J., concurring).25 

Turning to the standard for summary disposition under MCR 2.116(C)(10), a court 

considering such a motion should not assess credibility or determine facts, but must review 

the pleadings, affidavits, depositions, admissions, and documentary evidence, consider all 

reasonable inferences therefrom, and decide whether a genuine issue of any material fact 

25 Fargo involved an unsuccessful facial challenge to abortion restrictions in North 
Dakota. Though Justice O'Connor voted to deny a stay pending appeal because such stays 
are warranted only in "rare and exceptional cases," she filed a concurring opinion to note 
that the lower courts' reliance upon Salerno in granting summary judgment for the state was 
"inconsistent with Casey" and that the courts "should have undertaken the same analysis" as 
the joint opinion undertook in Casey. Fargo, 113 S Ct at 1669. 

46 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM



exists to warrant a trial. Allstate Ins Co v Freeman, 432 Mich 656, 662; 443 NW2d 734 

(1989). The test for determining whether a genuine issue of material fact exists is "whether 

the kind of record which might be developed, giving the benefit of reasonable doubt to the 

opposing party, would leave open an issue upon which reasonable minds might differ." 

Farm Bureau Mutual Ins Co v Stark, 437 Mich 175, 184-185; 468 NW2d 498 (1991). 

The state's contention that the plaintiffs have not met the standard for summary 

disposition misunderstands what that standard requires. Although both parties develop their 

arguments with factual information, much of it based upon the affidavits of four physicians, 

the state has not identified one instance in which any disputes engendered by those 

affidavits or by other factual assertions constitute genuine issues of material fact. On the 

contrary, the examples upon which the state's brief focuses represent primarily disputes 

about legal issues. The trial court was correct to conclude that summary disposition was 

appropriate. 

The two illustrations the state proffers exemplify the infirmity of its position. The 

state first points to the "dispute" between the plaintiffs' assertion that the required waiting 

period would increase the medical risks to patients and the state's own expert's view that 

in 99 percent of all pregnancies, the delay has no impact on risk. Defendants-Appellants 

Brief at 23 (citing Hertz Affidavit~ 6). That expert, Dr. Roger H. Hertz, went on to state 

his opinion that even where a woman faces an increased risk, the medical emergency 

provision, MCL §§ 333.17105(2)(d) and (7); MSA §§ 14.15(17015)(2)(d) and (7), is 

adequate to excuse physicians from compliance with the law. Id. 

The statement regarding the severity of the risk, though clearly factual, is not 
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material and is not really the focus of any dispute. The plaintiffs argued below and 

continue to argue on appeal that the frequency of the heightened risk is irrelevant to the 

legal analysis -- a conclusion bolstered by the U.S. Supreme Court's statement in Planned 

Parenthood of Southeastern Pennsylvania v Casey, 112 S Ct 2791, 2829 (1992) (stating that 

the constitutional inquiry should focus upon "the group for whom the law is a restriction, 

no the group for whom the law is irrelevant"). See also supra note 12. As for the state's 

expert's comment regarding the adequacy of the medical emergency provision, that issue is 

material and unquestionably in dispute, but it is manifestly not factual. The assertion 

amounts to the expert's legal conclusion about the meaning of the statute, and as such, 

involves a question for the court to settle as a matter of law. 

In its second example, the state purports to find a material factual dispute in the 

plaintiffs' assertions in the court below that some women find it extremely distressing to 

listen to the coercive information and that the statute provides no exemption permitting 

noncompliance with these provisions in such circumstances. Defendants-Appellants Brief 

at 23 (citing slip op at 22, 21 ). The state stops short of declaring that no women would find 

the materials distressing, but argues instead that the plaintiffs' conclusion that doctors are 

not free to refuse to comply "is directly contradicted by the Affidavits of the State's experts 

and by the statute itself." Id. at 24. The state's very reference to "the statute itself' verifies 

that this issue is one of law, not fact. 

The state's examples portray two parties at odds over the scope of the new law's 

medical emergency exception -- a purely legal question of statutory construction. Though 

the state cites liberally to its experts' affidavits to support its position against the propriety 
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of summary disposition, those affidavits cannot transform a legal dispute into a 

disagreement about facts. Indeed, by their plain terms, the affidavits the state refers to in 

its brief simply set forth the affiants' personal interpretations of the statute. Dr. Hertz 

stated, for example, that "[i]n my view" the medical emergency provision would allow a 

physician to forgo providing the mandated information where it would represent a serious 

risk. Hertz Affidavit 411 8 (attached at Appendix D of Defendants-Appellants' Brief). 

Likewise, Dr. Watson A. Bowes, Jr., offered his judgment that the Act gives physicians the 

discretion to tailor the required information to individual patients, and that nothing in the 

Act would preclude a physician from advising a certain patient not to read the materials. 

Bowes Affidavit 411 9 (attached at Appendix E of Defendants-Appellants Brief).26 

These statements are presumably the best examples of material factual disputes the 

state could offer. And yet they signify nothing more than that the parties do differ over the 

legal interpretation of the new law, which is, of course, why this case arose in the first place. 

It is the duty of the trial judge to make these legal determinations, and any disagreement 

between the parties on questions of this nature is not an impediment to the court's granting 

of summary disposition.27 Some assertions in the state's examples fail to highlight any 

dispute, not to mention a dispute that is genuine, material, and factual. The plaintiffs do 

26 It is telling that the state resorts to the argument that the statute does not expressly 
forbid physicians from taking actions to circumvent its most basic requirements. The state's 
own acknowledgement that it may often be desirable to defy the statute's terms 
demonstrates just how troubling the counseling provision and the overly stringent "medical 
emergency" exemption are. 

27 As discussed supra at Part I.D, the court's interpretation of the medical emergency 
provision is complicated by the imprecision as well as the inadequacy of its dictates. This 
is a separate concern from the question whether material factual disputes persist. 
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not dispute, for example, Dr. Bowes' statement that under 1993 PA 133 patients have the 

right not to review the required materials. As a substantive matter, that clear-cut deduction 

is unhelpful in assessing the statute's impact upon those women who will look at whatever 

information their doctors give them before undergoing a medical procedure.28 More to 

the point, it fails to approximate a genuine contested issue of material fact. 

The plaintiffs and the state undoubtedly have serious differences in opinion about 

fundamental issues in this case. The state has nonetheless completely failed to identify the 

kind of conflict that must be left to a finder of fact and accordingly would preclude 

summary disposition. The validity of the new law does not turn on contentions at the 

margins regarding exactly how disturbing the counseling materials might be, or precisely how 

many women will be at a higher risk because of the statute's requirements. The parties' 

disagreements with respect to the construction of the statute or the proper conclusions to 

be drawn from the undisputed facts are irrelevant to this Court's consideration of the 

summary disposition standard. If this case were remanded to the trial court for a full 

factual hearing, it is difficult to fathom what contested matters a factfinder might be asked 

to resolve. The trial court did not err in concluding that the plaintiffs were entitled to 

summary disposition. 

CONCLUSION 

For the foregoing reasons, the trial court's judgment should be affirmed. 

28 Similarly, Dr. Hertz's statement that the medical emergency provision allows physicians to refrain from 
providing the mandated information in situations involving "serious risk" is difficult to take issue with, 
particularly as that language closely parallels the terms of the statute itself. The plaintiffs' more nuanced point 
in this regard, however, is that the statute encumbers physicians from providing an appropriate standard of 
care in a wide range of circumstances that arguably or even clearly fall short of creating a "serious risk" for 
the patient. 
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DATED: 

Elizabeth Gleicher (P30369) 
1500 Buhl Building 
Detroit, MI 48226 
(313) 964-6900 

Attorneys for Plaintiffs-Appellees 

April 14, 1995 

R
E

C
E

IV
E

D
 by M

C
O

A
 6/21/2022 3:27:43 PM


	Reply in Support of Complaint
	A - Proposed Intervenors Reply in Support of Motion to Intervene
	B - Mahaffey Complaint, 3/10/1994
	C - Plaintiffs' Motion for Injunction, 3/18/1994
	D - Plaintiffs' Brief in Support of MSD, 5/11/1994
	E - MSD Hearing Transcript, 6/10/1994
	F - Opinion, 4/15/1994
	G - Gleicher COA Brief, 4/14/1995

