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ALLIANCE DEFENSEFUND
Steven H. Aden*

Matthew S. Bowman*
Michael Casey Mattox*

501 G Street NW, Suite 509
Washington, DC 20001
Telephone: (202) 393-8690
Facsimile: (480) 347-3622
saden@telladf.org

CENTER FORARIZONA PoLICY

Cathi Herrod (AZ Bar # 009115)
Deborah Sheashy (AZ Bar # 025752)
7227 N 16th Street, Suite 250
Phoenix, AZ 85020

Telephone: 602-424-2525

Facsimile: 602-424-2530
dsheasby@azpolicy.org

BIOETHICSDEFENSEFUND

Nikolas T. Nikas (AZ Bar # 011025)
6811 E. Voltaire Ave

Scottsdale, AZ 85254-4031
Telephone: 480-483-3597
Facsimile: 480-483-3658
ntnikas@aol.com

LIFE LEGAL DEFENSEFUND
Catherine W. Short*

P.O. Box 1313

Ojai, CA 93024-1313
Telephone: 805-640-1940

Attorneys for Applicants for Intervention
*Application for admissiorpro hac viceforthcoming

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

PLANNED PARENTHOOD
ARIZONA, INC., an Arizona non-

No. CV 2009-029110
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profit corporation,

. MOTION TO INTERVENE AS
Plaintiff, DEFENDANTS AND MEMORANDUM IN
SUPPORT OF MOTION TO INTERVENE

V.
(Assigned to Honorable Donald Daughton)
TERRY GODDARD, Attorney
General of Arizona, in his official
capacity; the ARIZONA MEDICAL
BOARD; LISA WYNN, in her

official capacity as Executive Directg
of the Arizona Medical Board;
ARIZONA BOARD OF
OSTEOPATHIC EXAMINERS IN
MEDICINE AND SURGERY;
ELAINE LETARTE, in her official
capacity as the Executive Director of
the Arizona Board of Osteopathic
Examiners in Medicine and Surgery;
and KEN BENNETT, Secretary of
State of the State of Arizona, in his
official capacity,

=

Defendants.

COME NOW Proposed Defendant-Intervenors CHRISTIAN EIMCAL
ASSOCIATION (“Christian Medical”), AMERICAN ASSOCIAION OF PRO-LIFE
OBSTETRICIANS AND GYNECOLOGISTS (“AAPLOG”), CATHOLE MEDICAL
ASSOCIATION (“Catholic Medical”), CHRISTIAN PHARMAGSTS FELLOWSHII
INTERNATIONAL (“Christian Pharmacists”), ARIZONA CAHOLIG
CONFERENCE, CRISIS PREGNANCY CENTERS OF GREATER HHNIX (“CPC
Phoenix”), AVE MARIA PHARMACY, SENATOR LINDA GRAY, and

REPRESENTATIVE NANCY BARTO pursuant to Ariz. R. CivP. 24(a)(2

!
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intervention of right, and alternatively, Rule 2}4(permissive intervention, and her
move for leave to intervene as party Defendanteerabove-captioned case.
Applicants file this timely motion for interventioof right under Ariz. R. Civ.
24(a)(2).
Applicants Christian Medical, AAPLOG, Catholic Medl, Christian Pharmaci
members, individual medical professionals, (colledy, “Medical Professionals”) a
Applicant Ave Maria Pharmacy are among the clasdaieficiaries the Legislatt

intended to protect by enacting Section 5, Arizv.R&at. § 36-2154, of House Bill 25

5tS

nd

re

64.

Additionally, Applicant Medical Professionals arentmitted to providing safe and

responsible care to all patients, including womdao \&re facing unintended pregnang
Applicant CPC Phoenix is an organization dedicat@densuring that wom

facing unintended pregnancies are given full araigte information and counsel alf

ies.

N

out

their options. CPC Phoenix also offers servicessgist women during their pregnancies

and after the birth of their children if they cheasot to have an abortion, whether
choose to keep the child or place the child forpaido.

Applicant Arizona Catholic Conference is the pubpolicy agency for th
Catholic Dioceses of Gallup, Phoenix, and Tucsomizoha Catholic Conferen
expended resources to advocate for the passagB @b and SB 1175 in the Arizg
Legislature.

Applicants Representative Nancy Barto and Senatwid Gray are taxpayers
the State of Arizona and duly elected members of t#rizona Legislatur

Representative Barto is the primary sponsor of Hi42 and also sponsored

hey

e

ce

na

of
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amendments to SB 1175, which are now the subjethefunderlying action. Seng
Linda Gray sponsored the Senate version of HB 29®%dpresentative Barto and Sen

Gray both voted for HB 2564 and SB 1175.

All applicants consider themselves real partiesinterest in the underlying

tor

ator

litigation. Specifically, the challenged laws ot the conscience rights of healthcare

professionals in the state of Arizona, such as ikppts Medical Professionals and Ave

Maria Pharmacy. Applicant CPC Phoenix plays a dimete in providing full and

accurate information to women and teenage girlssidening abortion and offeripng

resources and support for those who choose nadite hn abortion. Applicant Arizg

Catholic Conference was instrumental in advocatingavor of this law. Applicants

Representative Nancy Barto and Senator Linda Gaag la legislative interest in seq
the bills that they sponsored and voted for cone effect.

To grant the relief the Plaintiffs seek, that ofogmng enforcement of HB 25
and SB 1175, could nullify or impede Applicantsiley to protect these interests. TH
Applicants have a strong interest in defendingdleagainst Plaintiffs’ facial attack.

Moreover, Defendants’ interests potentially divehgen those of Applicants, a
thus Applicants’ interests may not be adequatebyesented by existing parties to
case.

Furthermore, applicants bring to the court theimownique perspective on
importance of this law to preserving important fedl@nd state constitutional rights
their participation enables a full developmentlod factual and legal issues presents

this case.

na
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This motion is timely and will not prejudice theéenests of the parties.

In the alternative, Applicants seek permissive rirgation pursuant to Ariz.
Civ. P. 24(b)(2). Applicants’ defenses and thespr¢ action share common questior
law and fact; their participation will not delay prejudice the adjudication of the rig

of the parties; and this motion to intervene iseliyn

R.

1S of

hts

Applicants request that the Court expedite thisiomobecause of the pendjng

motion for temporary restraining order.

In support of this motion, Applicants rely on thecampanying Memorandum
Points and Authorities in Support of Motion to Intene and attached declaratig
Pursuant to Ariz. R. Civ. P. 24(c), Applicants amdmit herewith the accompany
proposed Answer to Complaint.

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF MOTION TO INTERVENE

This action presents a constitutional challengsvtobills regulating abortion
signed into law by Governor Jan Brewer on JulyZl®)9. These bills create new
safeguards for women considering abortions, pakhtse minor daughters wish to
have an abortion, and healthcare workers who chioaist® participate in or facilitate
abortion based on their moral or religious conwits.

House Bill 2564, the “Abortion Consent Act,” recgs abortion providers to
obtain voluntary and informed consent before penfog an abortion, except in the ca
of medical emergency. The woman must be giverrimédion about the risks and
alternatives of the procedure at least twenty-foaurs in advance.

Additionally, the Abortion Consent Act requiresitta parent’s signature on a
consent form for a minor’s abortion be notarizéthe Act also updates and clarifies tf

existing statutory protection for healthcare preiesals’ rights of conscience.

of

bNs.

ing

Se




O 00O N OO 0o N W N B

e =
N

12

INTERVENORS' INTERESTS

REPRESENTATIVENANCY BARTO AND SENATOR LINDA GRAY

Representative Nancy Barto and Senator Linda @mglected members of the

Arizona Legislature. Decl. of Nancy Barto, § 2 &1 Decl.”); Decl. of Linda Gray, 1

(“Gray Decl.”). Representative Barto was the pmyngponsor of HB 2564, and Senator

Gray was the primary sponsor of the Senate veditiB 2564. Barto Decl. at § 3; G
Decl. at 1 3. Representative Barto is the Chairamof the House Health and Humat
Services Committee and presided over the House db@enhearing for HB 2564. Ban
Decl. at 11 2, 4. Senator Gray is the Chairwomah@fSenate Public Safety and Hun|
Services Committee and presided over the Senatenitter hearing for the Senate
version of HB 2564. Gray Decl. at 11 2, 4. Bo#pRsentative Barto and Senator G
voted in favor of HB 2564.

Representative Barto and Senator Gray have aadgigesinterest in protecting tf
effectiveness of their efforts in sponsoring anelrthiotes for HB 2564. Both
Representative Barto and Senator Gray believe HE 25important for protecting the
health and safety of Arizonans, especially womemtaunplanned pregnancies. Bart
Decl. at 1 5; Gray Decl. at § 5.

THE AMERICAN ASSOCIATION OFPRO-LIFE OBSTETRICIANS ANDGYNECOLOGISTS

The American Association of Pro-Life Obstetriciarend Gynecologig
(“AAPLOG”) is one of the largest special interesbigps within the American College
Obstetricians and Gynecologists, Decl. of Donnarisian, § 3, with at least five hund

sixty (560) dues-paying members and over fifteendned (1,500) doctors associa

14

2

ray
N
to

nan

ray

e
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red

ted

with the organization.Id. at 1 5. AAPLOG has 36 physician members licensed

Arizona. AAPLOG members affirm the following Missi Statement:

a. That we, as physicians, are responsible focdne and well being of
both our pregnant woman patient and her unborml chil

b. That the unborn child is a human being fromttime of fertilization.

C. That elective disruption/abortion of human ldé any time from

fertilization onward constitutes the willful desttion of an innocent
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human being, and that this procedure will have taxe in our
practice of the healing arts.

d. That we are committed to educate abortion-valoler patients, the
general public, pregnancy center counselors, and roadical
colleagues regarding the medical and psychologioatplications
associated with induced abortion, as evidencedha dcientific
literature.

e. That we are deeply concerned about the profoadderse effects
that elective abortion imposes, not just on the eorbut also on
the entire involved family, and on our societyagk.

Id. at 7 4.

AAPLOG and its members oppose the practice of abyofor a variety of reasoi
including religious and moral beliefs and the Helieat the practice of abortion
inconsistent with professional medical ethidsl. at 5. One of AAPLOG’s prim§g
purposes is to reaffirm the unique value and dygoftindividual human life in all stat
of its development and subsequent course from tiraent of conceptionid. at 6. T
this end, AAPLOG sponsors and conducts researctedndational programs consis
with this purpose.ld. AAPLOG is also deeply committed to defending tight of
conscience of doctors, including its members, ngpérform, refer for or to otherw
assist in the practice of abortionld. at 7. AAPLOG's members are committed tdg
sanctity of human life and it would violate theonsciences to participate in or refer,
abortions. Id. at 1 9. It is likely that if AAPLOG members areré¢ed or coerced
perform or assist in abortions in violation of thebnsciences, they would leave
profession or relocate from those jurisdictions pefting them to do so instead
performing or referring for abortiondd. at § 9. Many AAPLOG members are provi

in rural or remote areas. Forcing such persons fittose areas or out of the meg

profession altogether would leave these populatiorsgrved or underservedd. at T 9.

AAPLOG has actively sought conscience protections its members and otf
healthcare professionals who might otherwise beefbiby their employers to providg

refer for abortionslid. at  10.
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THE CHRISTIAN MEDICAL AND DENTAL ASSOCIATIONS

CMDA is a nonprofit national organization of Chigst physicians and alli

D

d

healthcare professionals with over 16,340 membérscl. of Gene Rudd, § 3. CMDA

has 225 physician members licensed in Arizona. dditen to CMDA'’s physician

members, it also has associate members from a nuphladiied healthcare professigns,

including nurses and physician assistants, inclyd@mumber who practice in Arizon
Id.

a.

CMDA is opposed to the practice of abortion as @mgtto Scripture, a respect [for

the sanctity of human life, and traditional, higtal and Judeo-Christian medical ethics.

Id. at 1 5. CMDA’s members are committed to the sgnof human life, and it would

violate their consciences to participate in or réfe abortions. Id. at 6. Based p

CMDA'’s own polling data, CMDA is aware that if CMD#® members are forced|or

coerced to perform or assist in abortions in viotatof their consciences, the

overwhelming majority of them state they would ledte profession or relocate from

those jurisdictions compelling them to do so indted performing or referring fp

abortions. Id. Many CMDA members are providers in rural or regnaireas. Id.

Forcing such persons from those areas or out ofnidical profession altogether wquld

leave these populations unserved or undersericed. CMDA has actively sought

conscience protections for its members and othaitheare professionals who mig
otherwise be forced by their employers to provideeter for abortionsid. at 7.

Both CMDA and AAPLOG have previously been grantervention as of righ

ht

t

in federal court to defend laws protecting rights @onscience for healthcare

professionals.See California ex. rel. Lockyer v. United Sta#sS0 F.3d 436, 445 (9t

Cir. 2006) (reversing on expedited appeal disttmurt's order denying intervention

Nat'l| Family Planning & Reproductive Health Ass'n @onzales 468 F.3d 826, 827

(D.C. Cir. 2006) (listing CMDA and AAPLOG as apyesb);Nat’l Family Planning &
Reproductive Health Ass’mNo. 04-02148 (D. D.C. Sept. 28, 2005) (order tngn
motion of CMDA and AAPLOG to intervene as of right)

THE CATHOLIC MEDICAL ASSOCIATION

<

h
);
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The Catholic Medical Association is a nonprofitioaal organization of Catholi

physicians and allied healthcare professionals witér 1,000 members. Decl. of Ld
Breschi, 1 3. Catholic Medical has 19 physicianmiers licensed in Arizona.
addition to Catholic Medical’'s physician membetsalso has associate members frg
number of allied healthcare professions, includmgses and physician assistant
number of whom practice within the State of Arizonkl. at 3. The purposes
Catholic Medical Association are:

a. To uphold the principles of the Catholic faith the science and

practice of medicine.

b. To assist the Church in the work of communigatatholic medical
ethics to the medical profession and society gelar

C. To support Catholic hospitals in faithfully apiplg Catholic moral
principles in health care delivery.

d. To enable Catholic physicians to know one amobetter and to
work together with deeper mutual support and uridedsng.

Breschi Dec., | 4.

5. As physicians, all CMA members solemnly pledgeanong othe

commitments:

a. To respect my patients as human persons, puttielg interests
ahead of political and economic considerations, tantteat them without
prejudice arising from religion, racial, ethnic,cemeconomic or sexual
differences.

b. To defend and protect human life from conceptoits natural end,
believing that human life, transmitted by parergsreated by God and has
an eternal destiny that belongs to Him.

C. To refuse to become an instrument of violent ampressive
applications of medicine.

d. To serve the public health, promoting healtipiolicies respectful of
life and the dignity and nature of the human person

uis

n
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e. To cooperate with the applications of just laxgept on the grounds
of conscientious objection when the civil law dosst respect human
rights, especially the right to life.

f. To work with openness toward every person, irthelently of their
religious beliefs.

Breschi Dec., § 5.

6. As Catholic physicians, all CMA members solemplgdge, among oth
commitments:

a. To recognize the Word of God as the inspiratiball my actions, to
be faithful to the teachings of the Church and danf my professional
conscience in accord with them.

b. To practice Catholic moral principles, in pautar those related to
bio-medical ethics.

Breschi Dec., 1 6.
Catholic Medical is opposed to the practice of &boras contrary to the teach

and tradition of the Catholic Church, to respeat foe sanctity of human life,

traditional Judeo-Christian medical ethics, andthe good of patients.Id. at § §.

Catholic Medical's members are committed to thecggnof human life, and it wou
violate their consciences to participate in orrébe abortions.Id. at 1 9.

It is likely that if Catholic Medical's members ai@ced or coerced to perform
assist in abortions or other unethical actionsiahation of their consciences, they wo
leave the profession or relocate from those juctsmlis compelling them to do so inst
of performing or referring for abortiondd. at § 6. Many Catholic Medical members
providers in rural or remote areakl. Forcing such persons from those areas or (
the medical profession altogether would leave tipegrilations unserved or underser
Id. Catholic Medical has actively sought conscienogtgetions for its members &
other healthcare professionals who might othentiseforced by their employers

provide or refer for abortions. Catholic Medicallwontinue to be an advocate for rigd

er
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of conscience for its own members and all medicaifgssionals in courts g
legislatures both at the state and federal levels.
CHRISTIAN PHARMACISTS FELLOWSHIP INTERNATIONAL

Christian Pharmacists Fellowship International moaprofit national organizati
of Christian pharmacists with over 1,000 membarsluding numerous members \
are licensed in the State of Arizona. Decl. oftHeekel, 1 5.

Christian Pharmacists is opposed to the practiceatmjrtion as contrary
Scripture, to respect for the sanctity of huma, lib traditional Judeo-Christian med
ethics, and to the good of patientdd. at § 8. Christian Pharmacists’ members
committed to the sanctity of human life, and it Wbwiolate their consciences
participate in or refer for abortiondd. at 1 9. It is likely that if Christian Pharmasi

members are forced or coerced to dispense druggritmary indication for which is

terminate pregnancy or prevent implantation of milized ovum in violation of theli

nd

ical
are

to

consciences, they would leave the profession ococagéé from those jurisdictigns

compelling them to do so instead of dispensing t#haorent drugs. Id. at 1 9. Man
Christian Pharmacists members are providers il aureemote areasld. Forcing sug

persons from those areas or out of the medicalkepstdn altogether would leave tH

Yy
h

ese

populations unserved or underserveltl. Christian Pharmacists has actively sought

conscience protections for its members and othaitheare professionals who mi
otherwise be forced by their employers to providerefer for abortions. Christi
Pharmacists will continue to be an advocate fdntagf conscience for its own membi
and all medical professionals in courts and legiisés both at the state and federal le
Id. at § 8.

AVE MARIA PHARMACY

Ave Maria Pharmacy is a state-licensed pharmacwtéac in Prescott Valle

ght
Aan
Ders

vels.

Y,

Arizona. Decl. of Pat McNerny, § 2. The missionfsfe Maria Pharmacy is to provide

individual patient care through the dispensing edioation in a manner consistent \
the teaching of the Holy Catholic Churcld. at § 5. Because Catholic teacl

emphasizes the sanctity of human life from conoeptintil natural death, dispens

vith
ning

ing
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medications that can act as abortifacients, inalgidby preventing implantation of
fertilized ovum in the womb, is inconsistent wittat@olic doctrineld. at 5. If Av¢
Maria Pharmacy were forced or coerced to dispemsgsdthe primary indication f
which is to terminate pregnancy or prevent implaota of a fertilized ovum, tf
pharmacy would close instead of dispensing aberéfda drugsld. at § 8. As a resy
the already underserved area of Prescott Valleyldvba even more critically short
licensed pharmacists and pharmacikes.
THE CRISISPREGNANCY CENTERS OFGREATER PHOENIX

The Crisis Pregnancy Centers of Greater PhoeniRC'®hoenix”) is a nonprofi
organization that operates six pregnancy resowoters in the Phoenix area. Decl. g
Barbara Willis, § 2. CPC Phoenix is dedicatedravigling women and men with
medically accurate and up-to-date information tgewer them to make informed,
healthy choices that will serve to save lives aradqet futures.ld. at 1 5. Additionally,
CPC Phoenix offers resources and services to wavherchoose not to have an

abortion, including parenting education and infatiorarelating to adoption. HB 2564

requires that women be informed of the availabiitghese benefits at least twenty-four

hours before receiving an abortion. HB 2564, $acdi, Ariz. Rev. Stat. § 36-
2153(A)(2)(c). CPC Phoenix desires for all womensidering abortion to be aware (
the resources and services provided by CPC Phaeudlixther pregnancy resource
centers so that they are empowered to make infooheites about their healthcarigl.
atq 7.
ARIZONA CATHOLIC CONFERENCE

Arizona Catholic Conference (“ACC”) is the publioligy agency of the Catholi
Dioceses of Gallup, Phoenix, and Tucson. DedRariald Johnson, § 2. ACC advocg
for legislation on issues that are addressed bydBhdoctrine, including freedom of
conscience for healthcare workers, the health afetysof women facing unplanned
pregnancy, and the sanctity of human life from emtion until natural deatlhd. at 6.
ACC expended resources to advocate in the Legislatu behalf of HB 2564 through

committee testimony and communication with indiatliegislators.Id. at § 7.
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ARGUMENT
l. APPLICANTS ARE ENTITLED TO INTERVENE OF RIGHT UNDER ARIZ. R. Civ. P
24(n).
Arizona Rule of Civil Procedure 24(a) provides,

Upon timely application anyone shall be permittdntervene in an action
. when the applicant claims an interest retptin the property or
transaction which is the subject of the action #redapplicant is so situated
that disposition of the action may as a practicatter impair or impede the
applicant’s ability to protect that interest, usldle applicant’s interest is
adequately represented by existing parties.
Ariz. R. Civ. P. 24(a).See also Dowling v. Staple321 Ariz. 211, § 58, 211 P.3d 12
1254 (Ct. App. 2009). Rule 24(a) is construed bisoad favor of potential interveno
Bechtel v. Rosel50 Ariz. 68, 72, 722 P.2d 236, 240 (198@jtchell v. City of Nogale
83 Ariz. 328, 333, 320 P.2d 955, 958 (1958). Ampits here readily satisfy the f
elements for intervention as of right under Ruléa24

A. Applicants’ Motion is Timely Because It Was Prpity Filed Before
Any Substantive Motions Were Granted or Responsiieadings
Were Due.

Applicants’ motion is timely under Ariz. R. Civ.. R4(a). See State ex. I
Napolitano v. Brown & Williamson Tobacco Corf96 Ariz. 382, 384, 998 P.2d 10
1057 (2000) (describing timeliness consideratio)plicants have promptly filed th
motion to intervene a few days after Plaintiffediltheir complaint, before any ruling
substantive motions, and before any responsivalplgdas been submitted by or is g
due from Defendants. Applicants do not intendgeksany delay in the case. Thus,
motion will cause neither prejudice to the existipgrties or any delay in thg
proceedings. Under these circumstances, this miolearly timely.

B. Applicants Have Sufficient Interests Relatingtie Subject Matter
of this Action.

35,
S.
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Each of the Applicants has a direct interest in ¢hallenged law and stands
lose by the direct legal operation and effect ef jildgment. See Hill v. Alfalfa Seed
Lumber Co. 38 Ariz. 70, 72, 297 P. 868, 869 (1931). An aapit for intervention mu
have a practical interest in the outcome of theslatv Saunders v. Supericourt, 10
Ariz. 424, 435-36, 510 P.2d 740, 741-42 (1973). pligants’ practical interests in 1
outcome of this action are described below.

1. Applicants Medical Professionals and Ave Mdriaarmacy
Have a Direct, Practical Interest Because They Among
the Class of Beneficiaries HB 2564 Was Intendedrtuect.

Applicants Medical Professionals and Ave Maria Rieay have a sufficie
interest in this action because they are amongcthss of individuals the Arizo
Legislature sought to protect with HB 2568ee Saunderd 09 Ariz. at 425-26, 510 P
at 742-43 (“As a practical matter if the Public &gfPersonnel Retirement Systel
declared unconstitutional in the proceeding belthe, beneficiaries under the act wq
have no chance in future proceedings to have itstitationality upheld.”)Lockyer 45(
F.3d at 441 (“If the Weldon Amendment is declarettanstitutional or substantig
narrowed as a consequence of this litigation, twélybe more likely to be forced
choose between adhering to their beliefs and lo8ieg professional licenses. Such
interest is sufficiently direct, non-contingent, dasubstantial.”) (internal quotatidg
omitted).

In Saundersthe court found the applicant’s interest to kedily apparent becal
they possessed a valuable right under the challesigeéute and desired for the act t
upheld. 109 Ariz. at 425, 510 P.2d at 742. Her@likpnts Medical Professionals §
Ave Maria Pharmacy have a valuable right to pradsector their moral and religio
beliefs under HB 2564 and desire for the act tofieeld.

In a federal case addressing similar issues t@itbgent action, the court foun
clear that the proposed intervenorg. the Applicants Medical Professionals in
instant case, had a sufficient interest in stayufpptections for rights of consciencq

warrant intervention because it “seem[ed] beyonsputie[]Jthat Congress passed
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Weldon Amendment to protect health care providéte those represented by
proposed intervenors.”Lockyer 450 F.3d at 441 Applicants’ individual membe

physicians (including obstetricians and gynecolsgisphysician-assistants, nurses,

other health care professionals, are specificallptgeted by HB 2564 frgm

discrimination because they refuse to provide amwortrefer for abortion, assist
abortion, train for abortion, or prescribe or dispe abortifacients. HB 2564, Sectio
Ariz Rev. Stat. § 36-2154. It is self-evident tiia Applicants’ members’ interests in
conscience protections provided by HB 2564 woul@lbainated should this Court gr
Plaintiffs the relief they seek.

Applicants Medical Professionals and Ave Maria Riegy also satisfy t
interest test because the order sought by Plamdftild compromise their members’ R
Amendment free exercise and free speech and stdtéederal statutory rights, poss
even leaving them subject to regulatory and/or icr@inpenalties should they refusg
perform, participate in, or refer for abortions. ppNcants have a direct and pract
interest in protecting themselves from employmastrimination because of adherg
to their consciences, since if Arizona’s state ldat protects conscience is decl:

unconstitutional or substantially narrowed as asegumence of this litigation, th

the
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medical professionals “will be more likely to berded to choose between adhering to

their beliefs and losing their professional licen$d_ockyer 450 F.3d at 441.

2. Applicant Arizona Catholic Conference Has a ebir
Practical Interest in HB 2564 as an Organizatiomat th
Advocated for its Passage.

Applicant Arizona Catholic Conference is a publerest organization that |
consistently advocated for and continues to adeoftatstatutory protection for freed
of conscience for healthcare workers, the health safety of women facing unplant
pregnancy, and the sanctity of human life from emtion until natural death. Decl.

Ronald Johnson, § 6-7. To that end, Arizona CathGbnference advocated in

nas
Om
ned
of
the

Arizona Legislature specifically for HB 2564 and 3B75 that are at issue in this action.

Id. at § 7.

15
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Arizona case law does not elaborate on the rightofganizations that ha
advocated for a particular measure to intervene lifigation challenging th

constitutionality of that matter. However, in mangses, advocates for a partig

measure have been permitted to interv&e®, e.g., Ruiz v. Hull91 Ariz. 441, 446, 9%

P.2d 984, 989 (1998) (noting that sponsors of baleasure successfully interven

Transamerica Title Ins. Co. Trublos. 8295, 8297, 8298, 8299, 8300, and 8301 v.d¥i

Tucson 157 Ariz. 346, 347, 757 P.2d 1055, 1057 (1988}i(gy that nonprofit Arizor
corporation whose members, officers, and boardirgictbrs supported the initiative
issue successfully interveneddut see Gonzalez v. Arizgridos. 06-1268, 06-1362, g
06-1575, 2006 WL 2246365 (D. Ariz. Aug. 2, 2006¢Ifging intervention for ball
measure committee in support of a proposition bexanterests adequately represg
by the state).

Additionally, the Ninth Circuit has held that “algic interest group is entitled
a matter of right to intervene in an action challeg the legality of a measure it
supported.”ldaho Farm Bureau Fed’'n v. Babhit68 F.3d 1392, 1397 (9th Cir. 19
(granting intervention as of right to environmengabup that supported adding sp
snails to endangered species liSqgebrush Rebellion, Inc. v. Watl.3 F.2d 525, 52
27 (9th Cir. 1983) (finding protectable interest Aydobon Society in suit against
Department of Interior challenging the creation aofwildlife habitat area for whig
Audobon Society advocated).

Because Arizona Catholic Conference actively adtext and expended resou
in support of HB 2564, it has a legal and practingdrest in the bill being upheld sg
efforts are not nullified, and consequently it niatgrvene as of right.

3. Applicants Representative Barto and Senatory Gtave a
Direct, Practical Interest as Legislators WhoseegoAre in

Jeopardy of Being Invalidated.
Applicants Representative Barto and Senator Graye he right to intervel

because their efforts in sponsoring HB 2564 and1$B5 and their legislative voteg

favor of HB 2564 and SB 1175 are in jeopardy ohbenvalidated by Plaintiffs’ suijt.
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This interest is substantial and immediate, adrihts of the each legislator’'s hard w
are at risk of being nullified. This interest cabhfully and vigorously be defended un
Applicants, as individuals, are admitted as parties

Each legislator who sponsors a bill, or campaigmsafbill, or ultimately votes f
a bill, has a valid legal interest in seeing thdtdmme into effect. The Supreme Cq
has said as much: “[L]egislators whose votes wddde been sufficient to defeat
enact) a specific legislative act have standingue if that legislative action goes |

effect (or does not go into effect), on the grodingt their votes have been complg

nullified.” Raines v. Byrd 521 U.S. 811, 823 (1997) (internal citation tmtfoote

omitted). See also Kennedy v. Samps8ee511 F.2d 430, 435 (D.C. Cir. 1974) (
individual legislator has standing to protect tiffectiveness of his vote”). Additional
in Coleman v. Milley the Supreme Court held that members of the KaBsaate had
“plain, direct and adequate interest in maintairting effectiveness of their votes.”
U.S. 433, 438 (1939). There, the legislators’ sair a specific bill would likewise hg
been nullified.

Thus, Applicants Representative Barto and Sen&ay have a direct a
practical interest in protecting their efforts t@asp HB 2564 and SB 1175
consequently they may intervene as of right.

4, Applicant CPC Phoenix has a Direct, Practio#rest as an
Organization that Provides the Services RequiredHy
2564.

Applicant CPC Phoenix offers the services conteepl by HB 2564. Decl.
Barbara Willis, § 5. HB 2564 requires that a worsaaking an abortion be informeg
the availability of services from public and prigatgencies that can assist the wa
during her pregnancy and after the birth of heiddckfi she chooses not to have
abortion. HB 2564, Section 4, Ariz. Rev. Stat.&82353(A)(2)(c). CPC Phoenix is ¢
such private agency. CPC Phoenix has an intaneshsuring that women receive
information about the availability of services fra@PC Phoenix and other pregng

resource centers that could be jeopardized if thertcgrants Plaintiffs the rel

ork
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requested. CPC Phoenix has at least as strong infexest in protecting the interest
future women considering abortion in receiving futid accurate information as abor|
doctors do in them having unlimited access to amort Should this court enjoin H
2564, Plaintiffs could withhold information from ween seeking abortions about
availability of these services, reducing CPC Phdsrability to fulfill its purpose arn
serve women who are facing unplanned pregnancies.

Each of the Applicants have cognizable interestagholding HB 2564 and §
1175, which would be harmed by this Court’s grdrthe full measure of relief reques
by Plaintiffs, sufficient to satisfy the requirenteiof Rule 24(a)(2).

C. The Applicants’ Interests May Be Impaired By sthiitigation

Because Their Ability to Protect Their Rights V\Bié Impeded.

An intervenor need merely show that the dispositdrthe action “may as
practical matter impair or impede the applicanbgity to protect [its] interest.” Ariz. R
Civ. P. 24(a)(2). “Whether a party is in fact stuated that the disposition of the ac
may as a practical matter impair or impede higitghiib protect his interests is a ques
to be determined by the court..." Ariz. R. Civ. P(&42), State Bar Committee N(
Weaver v. Syntheses, Ltd.62 Ariz. 442, 447, 784 P.2d 268, 273 (Ct. App73
(quotingMiller v. City of Phoenix51 Ariz. 254, 263, 75 P.2d 1033, 1037 (1938)J B
interest which an intervenor must have is a diegxt immediate interest in the case
that the judgment to be rendered would have atdaed legal effect upon his rights,
not merely a possible and contingent equitablecetie

In light of the clear interest that each of the Aggnts has in this acti
challenging the validity of HB 2564, the Applicanisterests will certainly be affect
by the disposition of this case. Applicants stémdirectly gain or lose by the effect
the judgment.

In Saundersthe court ruled that the potential intervenorsuldonever have
chance in future proceedings to argue the constiality of the statute at issue.
Ariz. at 425, 510 P.2d at 741. Such a practicahdivantage to the protection of t

interest under the statute warranted interventiorofaright. Id. The interests of 4§
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Applicants here are the same as those of the palténtervenors inSaunders As ir
Saunders should the statute be ruled unconstitutional, Aipplicants here will nev
again have the opportunity to protect their intexes

Applicants Medical Professionals and Ave Maria Riey easily satisfy t
impairment of interests test because their membetes’ests in their rights of conscie
under HB 2564 might be impaired, and their Firstefiiment and Title VII and stj
statutory rights could be impeded by the Court'spdsition of this action. Applical
Medical Professionals and Ave Maria Pharmacy agevdry persons that the conscig
provisions of HB 2564 were intended to protecto8t the Court order the relief sou
by Plaintiffs in this action, Applicants’ protectiofrom discrimination would |
diminished because they would be deprived of thaegtions provided by HB 256
Plaintiffs ultimately seek a declaratory judgmemittHB 2564 is unconstitutional g
injunctive relief prohibiting its enforcement. Cphm p. 28-29.  Such relief, if gran

by this Court, would eliminate the statutory coesce protections for Applica

nce
hte
nts
nce
ght
De
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nts

Medical Professionals’ members and Applicant Aveil&harmacy, subjecting them to

the imminent threat of being forced to perform dloos, assist in abortions, train

for

abortions, refer individuals for abortions, andggréoe or dispense abortifacients despite

their religious, moral, and ethical objections he fractice of abortion. The immin

threat of having their rights of conscience infedgs certainly sufficient to show that

disposition of this case in favor of Plaintiffs ivdractically affect Applicants Medigal

Professionals and Ave Maria Pharma8ee Lockyer50 F.3d at 442.

ent
the

Such relief enjoining enforcement of HB 2564 and 8B5 would also wipe qut

the efforts of Applicants Arizona Catholic ConfecenRepresentative Barto, and Senator

Gray to pass important legislation and would impdie ability of Applicant CP

Phoenix to provide services to women facing unpanpregnancies.

C

Therefore, because Applicants will lose the opputyuto protect their interestg if

HB 2564 and SB 1175 are ruled unconstitutional, Isppts satisfy the impairment

interest requirement of Rule 24(a)(2).
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D. Applicants Satisfy the Requirement of Showingadequate
Representation by Defendants Because Their Uniqugall
Arguments and Contribution to the Factual Record ridvda
Intervention.

Defendants do not adequately represent Applicamsérests.  Althoug
Applicants share some interests with the existiefemdants, the divergence in t
interests is more than sufficient to satisfy Rulé(a2(2)’'s requirement that {
intervenors’ interests might not be adequately espnted in this litigation. T
government defendants in this case are chargedpnatiecting a broader public intef
that might not be consistent with Applicants’ ists. See Saunderd09 Ariz. at 42(
510 P.2d at 742 (noting that the interest of metgrs who were beneficiaries under
challenged statute was not common to other citizéribe state and thus the Attor
General would not adequately represent their istgereAs those whom the Legislat
intended as beneficiaries of the statute and asldgrs and advocacy groups wh
efforts led to the passage of HB 2564 and SB 1Bfiplicants have an interest
upholding these laws that is not common to othi&zens in the state.

For the reasons below, Applicants lack adequateseptation and intervention
of right is warranted because it will allow Applida to assert their unique le
arguments and to ensure full factual developmetitefecord.

In interpreting the same requirement of inadequepgesentation in the fedeg
intervention rule, the Supreme Court has statdfherequirement of the Rule [provid
for intervention as of right] is satisfied if th@@icant shows that representation of
interest ‘may be’ inadequate; and the burden ofingathat showing should be treateg
minimal.” Trbovich v. United Mine Workers of Am04 U.S. 528, 538 n.10 (1972).

In Lockyer the Ninth Circuit specifically held that the gonment defendar
would not adequately represent proposed intervemedical associations (two of
Applicants in this case), because the governmefénded a narrow reading of
challenged regulation, while the medical assoamstiadvanced a broad reading of

regulation, revealing the divergent interests @& #voidance of constitutional infirm
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and the protection of consciendeockyer 450 F.3d at 444 (citinBrete v. Bradbury43§
F.3d 949, 958 (9th Cir.2006)) (“We have recogniitet willingness to suggest a limit
construction in defense of a statute is an importansideration in determining whet

the government will adequately represent its carstis' interests.”). Additionally, t

Lockyer court found that the proposed intervenors broughipoint of view to the

litigation not presented by either the plaintiffstibe defendants.d. at 445.

3
ng
her
he

In this case, Applicants are likely to advance argnts that are illuminative of the

private sector health care professional perspectie perspective of organizations
provide information and services through pregnamespurce centers, and the perspe
of legislators and groups whose advocacy efforssilted in successful passage of
statute at issue — in contrast to Defendants, whaghiesent governmental interest
enforcing this statute. Applicants are uniquelitesilito give primacy to arguments f{
emphasize the concerns regarding health and saffetgmen and protection for rights
conscience that make state statutory protectionsssary. Furthermore, in suppof
these arguments, Applicants have and will introdsigmificant factual evidence i
government defendants are likely unable to produtesting to their members’ med
practice and exercise of professional conscienak tha impact of granting relief
Plaintiffs.

The potential that Applicants’ interests will noé ladequately representeq
heightened by public statements and activitieshef Arizona Attorney General whg
charged with defending the statute. ©MRES FEDERAL PRACTICE, § 24.07 (Matthe
Bender 3d ed.) (“Inadequacy of representation @mshif there is proof of collusig
between the representative and an opposing paitye irepresentative has or repreg
some interest adverse to that of the applicantiritervention, or fails because
nonfeasance in his duty of representation.”). &hsrsubstantial reason to believe
Applicants’ interests will be inadequately reprdsenbecause of Attorney Geng
Goddard’s consistent and vocal stance against gowent regulation of abortion 3
protection for healthcare workers’ rights of coeste. Recently, Attorney Geng

Goddard joined twelve other attorneys general itingafor the U.S. Department
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Health and Human Services to withdraw a proposés protecting healthcare workg

rights of conscience. Press Release, Office adfoka Attorney General Terry Goddjd

Terry Goddard Urges Proposed Abortion Rule Be Witah (Sept. 24, 2008xvailable

at http://www.azag.gov/press_releases/sept/2008/PeovidConscience Release.|

Attorney General Goddard also delivered the keyadtiress at “Progessive Lobby D
sponsored, in part, by Planned Parenthood and aib@ition advocates. Progres
Lobby Day 2009, http://www.ppaction.org/ppaz/events/lobby day O8&detcl (las
visited Sept. 21, 2009). Attorney General Godddsd attended the Planned Parent
Gala in 2005. Entry for April 2, 2005, Attorney K&al Terry Goddard Public Calent
http://www.azag.gov/Calendars/TG_PublicCalendar2ff5 (last visited Sept. 2
2009). Planned Parenthood of Arizona’s presideyaB Howard donated to Attorn

ard,

14

ndf
ay”
sive
[
nood
lar,
1,
ey

General Goddard’s election campaign in 2002, antbrA¢y General Goddard also

purchased Planned Parenthood’s mailing list fot tempaign. Terry Goddard
Attorney General Committee, Campaign Finance Re@@®2 June 30th Report (fi

for
ed

June 28, 2002pvailable at http://www.azsos.gov/cfs/PublicReports/2002/8B4C053

2E46-4779-8664-6ACD2F37D6A0.pdf Because of these connections and

association between Attorney General Goddard aaadniéd Parenthood, there is a st

likelihood that Applicants’ interest will not be eguately represented. Theref
Applicants meet the final criteria for interventiofiright under Rule 24(a).
Il. IN THE ALTERNATIVE, APPLICANTS SHOULD BE GRANTED PERMISSION T(

INTERVENEUNDERFED. R.Civ. P.24(B).
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D

Arizona Rule of Civil Procedure 24(b) provides,gth timely application, anyone

may be permitted to intervene in an action:...(2) Whe applicant’'s claim or defef
and the main action have a question of law or flmoctommon.” Furthermore, “[i]
exercising its discretion, the court shall considérether the intervention will undy
delay or prejudice the adjudication of the rightshe original parties.” Ariz. Civ. R.
24(b). The permissive intervention rule is to loastrued very liberally, such that “

intervenor-by-permission does not even have to lperaon who would have bee
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proper party at the beginning of the suiB&chte] 150 Ariz. at 72, 722 P.2d at 3
(internal quotations omitted).

Applicants satisfy the requirements for permissivervention. As demonstraj

240

ed

above, the application for intervention is timdiled only a few days after the initiation

of this action and well in advance of any decisionghe merits. The Applicants will al
raise common questions of law and fact with theseded by the original parties.
Specifically, as members of the class of persoms|dgislative and execut
branches intended to protect from discriminatioppkcants Medical Professionals i
Ave Maria Pharmacy will seek to defend HB 2564 'sistdutionality against Plaintiff
claims, arguing that it is necessary to preservestiinitional rights of religious freedq

and consistent with existing statutory rights amgponsibilities. Furthermore,

SO

ve

and

S

the

Applicants’ knowledge of their own religious anchieal views concerning abortion

would provide this Court a perspective it might tlherwise hear, and might aid
Court in the disposition of this case.

Additionally, Applicants Medical Professionals haame interest in defending H

the

1B

2564 in light of Plaintiffs’ baseless allegatiohsit medical professionals exercising their

conscience place women at risk of serious injurg amen death by failing to ren
necessary services during medical emergenciess Npat. for TRO/Prelim. Inj. p. 1
These allegations are directed towards medicalepsidnals including Applican
members. Applicants should be permitted to inteevi® respond to these allegations
fully develop the factual record concerning the rels® of conscience by medi
professionals.

Finally, Applicants Arizona Catholic Conference, pResentative Nancy Bar
and Senator Linda Gray, as those whose hard worlt int passing HB 2564 and
1175, and CPC Phoenix, as an organization thatiggevnformation and resources
women considering abortion, seek to defend thetitonsnality of HB 2564 and S

1175, arguing that the provisions do not placeamue burden on obtaining an abor

der
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and that every women deserves the opportunity tulbeinformed about the risks and

alternatives to abortion before undergoing the @doce. The Applicants knowledgs

of
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the bases for the legislation and the real-worktfice of providing this information
women facing unplanned pregnancies would also geod unique perspective to
Court and assist in the disposition of this case.

Thus, should the Court not grant Applicants’ motfon intervention as of righ
Applicants respectfully request that the Court epser its discretion to grant th
permissive intervention pursuant to Ariz. R. Civ2R(b).

CONCLUSION

For the foregoing reasons, the Court should greApplicants’ motion |
intervene as of right, or in the alternative grdreé Applicants’ motion for permissi
intervention.

DATED: This 22nd day of September, 2009.

s/ Deborah Sheasby
Center for Arizona Policy
7227 N. 18 St, Suite 250
Phoenix, AZ 85020
(P):602-424-2525
(F):602-424-2530
dsheasby@azpolicy.org
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CERTIFICATE OF SERVICE
| hereby certify that on September 22, 2009, a copyoregoing Motion to
Intervene, and all attachments thereto, was filedtenically and served by United
States mail on anyone unable to accept electraimg.f Notice of this filing will be
sent by email to all parties by operation of th@r€e electronic filing system or by
mail to anyone unable to accept electronic filing iadicated on the Notice of

Electronic Filing.

s/ Deborah Sheasby
Center for Arizona Policy
7227 N. 18 St, Suite 250
Phoenix, AZ 85020

(P): 602-424-2525

(F): 602-424-2530
dsheasby@azpolicy.org
Attorney for Proposed

Defendant-Intervenors



