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INTRODUCTION

Amidst the constant, contentious public debate owatters of religion and sexual mo-
rality, Augusta State University officials crossaddangerous line. Rather than honoring the
constitutionally-mandated marketplace-of-ideas ati@r of the university, these state officials
decided not only that they know the correct andiveteed, the only answer) to one of the more
contentious moral issues of our day, but that tbey deny a university degree, and thus the
ability to enter a profession, to a student whoedao disagree with their government-backed
moral position. The Constitution prohibits the gounent from acting as the arbiter of citizens’
moral beliefs, from barring citizens from their e profession due to their beliefs, and from
compelling citizens to articulate the governmeptsferred viewpoints.

By threatening to expel Miss Keeton from the AuguState University (“ASU”) Coun-
selor Education Program, Defendants strike at #ny Vheart of the First Amendment,” “the
principle that each person should decide for hifmseherself the ideas and beliefs deserving of
expression, consideration, and adherendeutner Broad. Sys., Inc. v. FC612 U.S. 622, 641
(1994). Accordingly, the First Amendment prohilgtsvernment from “prescrib[ing] what shall
be orthodox in politics, nationalism, religion, ather matters of opinionW. Va. State Bd. of
Educ. v. Barnette319 U.S. 624, 642 (1943), from “compel[ling] affiance of a belief with
which [a] speaker disagreed{urley v. Irish-Am. Gay, Lesbian and Bisexual GraiBoston
515 U.S. 557, 573 (1995), and from “target[ing] particular views taken by speakers on a sub-
ject,” Rosenberger v. Rector & Visitors of Univ. of \&l5 U.S. 819, 829 (1995).

Yet Defendants subjected Miss Keeton to a remedtigilan merely because she “voiced
disagreement in several class discussions andiitemwassignments,” discussed disfavored ideas
with fellow students, and sought to persuade stisdafirher Christian beliefs. (Compl. {1 29-30,

16-17.) And Defendants have mandated that shergm@esustained program of proselytizing



that is overtly hostile to her Christian convictsoand aimed at forcing her to “alter her beliefs.”
(Id. 19 1, 51, 53.) Only if Miss Keeton “converts” Wshe be deemed worthy by Defendants to
continue as a student in the ASU counseling programshort, having been provoked to action
by Miss Keeton’s disfavored speech, Defendants seek to compel her to commit herself
henceforth to a new set of ASU-approved convictions

Defendants’ actions are particularly egregioustiieyy occur at a public university, which
is the “marketplace of ideadealy v. James408 U.S. 169, 180 (1972), and a “vital centenf] f
the Nation’s intellectual life,Rosenberger515 U.S. at 836. Given the need for “vigilantprc-
tion of constitutional freedoms” in this contelgaly, 408 U.S. at 180g(oting Shelton v. Tucker
364 U.S. 479, 487 (1960)), “universities are natlaves immune from the sweep of the First
Amendment.” 1d.> Indeed, “[t]he essentiality of freedom in the eoomity of American univer-
sities is almost self-evident. . . . Teachers studlents must always remain free to inquire, to
study and to evaluate, to gain new maturity andetstdnding; otherwise our civilization will
stagnate and die.Keyishian v. Bd. of Regents of Univ. of State ¥f, 1885 U.S. 589, 603 (1967).

Yet in an arena of “social sciences, where fevany, principles can be accepted as ab-
solutes,”id., Defendants not only announced a set of non-regetmoral positions, they also
compelled Miss Keeton to believe and affirm heegilince to these government-adopted abso-
lutes. Hence, they have imposed the prohibited Gfaorthodoxy over the classroom” (and in-
deed, the entire campusgyl., violated that “fixed star in our constitutionabrestellation,”
Barnette 319 U.S. at 642, and “invade[d] the sphere ddliatt and spirit which it is the purpose

of the First Amendment . . . to reserve from alflioctdil control.” Id.

! See alsoPapish v. Bd. of Curators of Univ. of Mat1l0 U.S. 667, 671 (1973) (“[T]he First
Amendment leaves no room for the operation of d sia@dard in the academic community with respect
to the content of speech. . ..").



FACTUAL SUMMARY 2

In the fall of 2009, Miss Jennifer Keeton enroliedASU’s Counselor Education Pro-
gram, seeking to obtain her master’s degree indawunseling so that she could encourage and
assist young students. (Compl. 1 13-15.) Thestegsional goals flowed directly from her
Christian faith, which also undergirds her belieégarding human nature, the purpose and
meaning of life, and the ethical standards thaegoviuman conduct.ld. T 14.)

At certain points during the school year, Miss Keetliscussed her religiously-based
views of gender and sexuality in class discussiand written assignments. That is, she
explained her beliefs that sexual behavior is #sault of personal choice for which individuals
are accountable, not inevitable deterministic ferd¢bat gender is fixed and binaiye(, male or
female), not a social construct or personal cheiggect to individual change; and that homo-
sexuality is a “lifestyle,” not a “state of being(ld. I 16.) Outside the classroom, Miss Keeton
shared her Christian faith with certain friends asalleagues, commended its virtues and
benefits, and explained Christian viewpoints onteratrelated to sexual ethitgld. § 17.)

In May 2010, Defendant Anderson-Wiley informed Misseton that she would have to
complete a remediation plan to be discussed atya2vth meeting. 1¢. 1 23.) According to the
Counseling Education Program handbook, these “reti@dl plans” address students whose per-
formance is “not satisfactory on interpersonal wfgssional criteria unrelated to academic per-

formance” and outline what a student must do “tadyaoved from remediation statuds.{ld. 1

2 Due to the Court’s limitations on brief length.RL 7.1(a)), this factual summary merely high-

lights some of the key facts, but by this refereimmrporates all the facts presented in Miss K&sto
Verified Complaint.

3 Consistent with her biblical convictions, Misséen has never questioned the dignity or worth
of individuals because of their moral views or sshaehavior as neither undermines their valualatist
as created in the image of God. (Compl. 1 18.)

4 Curiously, Defendants included an academic corediliss Keeton’s writing skills—in this re-
mediation plan that must be “unrelated to acadgrarormance.” (Compl. 1 24, 28, 21.)



21-22.) But the only non-academic reason for riamediation plan was the beliefs she had ex-
pressed—in and out of class—regarding “GLBT” (Ghgsbian, Bisexual, and Transgender) is-
sues. Id. 11 25, 37.) At the May 27th meeting, Miss Keeatereived a copy of the Remediation
Plan which questions “[her] ability to be a multtawally competent counselor” because she had
“voiced disagreement . . . with the gay and lesHitestyle™ in a class. Id. 1 29.) It highlights
“unsolicited reports” from a fellow student thaeshad discussed “conversion therapy for GLBTQ
populations® and—worse yet—“tried to convince other studentsugport and believieer views.”

(Id. 1 30 (emphasis original).) The Remediation Plaines that her speech violated various codes
of ethics and departed from “psychological res€afich, that “sexual orientation is not a lifestyle
or a choice, but a state of beipg(ld. 1 31-33 (emphasis original).) And it prescribddany of
workshops, readings, activities (including “atterglthe Gay Pride Parade in Augusta”), papers,
and reflections designed to counter, underminechadge her convictionsld( 1 34—-36.)

In the May 27th meeting, the Defendant professomided almost entirely on Miss
Keeton's views of gender and homosexual behavitd. § 38.) Defendant Schenck recalled
making a note to herself to follow up with Miss Kae after she once expressed her moral views
in class. Id. § 39.) Dr. Anderson-Wiley interrogated Miss Keaeton biblical teachings,
complained that “Christians see this populationsi@sers,” and demanded that Miss Keeton
choose between her religious beliefs and the ACAeCaf Ethics. I@. 11 43—46.) After Miss
Keeton had communicated her fidelity to Scriptupabcepts, Dr. Schenck exclaimed, “You
couldn’t be a teacher, let alone a counselor, titdse views.” Id. 17 47-48.) Dr. Anderson-
Wiley explained that the faculty were asking hef'dtier some of her beliefs.”Id. I 51.) As
Miss Keeton resisted her professors’ pressuregio fie Remediation Plan (requesting time to

review it more carefully), they set a second megtor June 10th. I4. 7 53-56.)

° Miss Keeton denied this report and questioneeiévance to her status at ASU. (Compl. 11 40-42.



Miss Keeton explained at the June 10th meeting shatwould sign the Remediation
Plan because she had determined that she couldrtaotitain her biblical beliefs and affirm the
dignity of her clients. 1fl. 1 61-63.) Dr. Schenck responded by questionargniotives,
observing that it appeared that Miss Keeton waseagg to participate in the Remediation Plan
in order to stay in the ASU counseling program, metause she was committed to reconsidering
her views on GLBT matters.Id( § 64.) Stating that Miss Keeton’s biblical vieasuld harm
her clients, Dr. Anderson-Wiley reiterated how shild have to alter those beliéfs(ld. { 65.)
Nor would a superficial change suffice; it had ® d fundamental one.ld( 1Y 66-71.) Her
professors emphasized that Miss Keeton could nl¢vaethat others should share her moral
views or that homosexuals should change their acinfighe aims to complete the Remediation
Plan successfully. Id.  71.) The professors reminded Miss Keeton thait ttoncerns arose
from her comments in and out of the classroold. [ 72.)

After signing the Remediation Plail (] 75), Miss Keeton e-mailed Defendants on June
14th to retract her agreement to participate inediation, considering the faculty’s requirement
that she change her views. She emphasized thad] ‘@Ghristian moral views are not just about
[her]” but “show[] the right way to live” for “allpeople” and that “[her] biblical views won’t
change.” [d. T 76.) Among the several e-mails that followdd tmessage from Dr. Schenck
focused on the faculty’s core concern:

Jennifer, you misinterpreted what | was sayingdolnot expect you to change

your personal beliefs and valuéd/hat is the issue is if you believe your personal

beliefs and values should be the same beliefs aheky for all people.This is

the unethical part—applying your own personal bigliand values on other

people and not truly accepting that others can Ithfferent beliefs and values
that are equally valid as your own.

(Id. T 78 (emphasis added).) Ultimately, they callé¢dira remediation plan meetingld({ 81.)

6 Indeed, Dr. Anderson-Wiley openly wondered whdiss Keeton had gotten the notion that she

could complete the remediation program and mairttairbiblical convictions. (Compl. § 67.)



At this third meeting on June 22nd, Defendantsgmtsd Miss Keeton with an addendum
to the Remediation Planld( 11 82-83.) It reiterated how Miss Keeton’s insslaomments, pa-
pers, interactions with other students, and evereheails to Defendants motivated the faculty’s
pursuit of Miss Keeton’s remediation.ld( J 84;see also idf 97.) It echoed Dr. Schenck’s
claim that Miss Keeton'’s belief that others shdwoltbw biblical moral values is unethical:

These statements indicate that ytbink certain people should act in accordance

with your moral values, and/or that your beliefe sar some way superior to those

of others. The beliefthat you possess a special knowledge about thethaty

other people should live their lives, and that ctheeed to adopt a similar set of

values contradicts the core principles of the Agsari Counseling Association

and American School Counselor Association CodeEtbhics, which define the
roles and responsibilities of professional counselo

(Compl. Ex. C at 1 (emphasis addes@e alsoCompl. 11 85-86.) It noted that Miss Keeton
must “recognize[e] that the client’s values shoaldfays be upheld, not questioned or altered”
(Compl. § 87), something Drs. Schenck and Deandenscored orallyid. 11 89-90, 96). And

it concluded by saying: “Should you choose notamplete the plan, you will be dismissed
from the counseling program.” (Compl. Ex. C aC&dmpl. 1 88.)

After trying to correct her professors’ mischarai@ion of her beliefs and questioning
the basis for the Remediation Plan (Compl. 11 9L-B88ss Keeton pointed out how the
Remediation Plan targeted her beliats { 98), she assured her professors that she wadld n
impose her beliefs on clientsl(§ 99), but noted that she could not affirm homaséxonduct
(id. 1 100). Drs. Schenck and Deaner responded bstimgithat affirming a client’'s sexual
choices is a “life and death matter” with the sdeéciof clients the potential result of Miss
Keeton’s position. If. 1 101.) Feeling manipulated by the entire processuding such dire
predictions, Miss Keeton agreed to comply with Remediation Plan, despite continuing
discomfort at how her professors were trying teéoher to change her religiously-based beliefs.

(Id. 19 102-03.)



Dr. Anderson-Wiley confirmed that Miss Keeton couldt complete the Remediation
Plan or the counseling program without committimg aiffirm the propriety of homosexual
relations, a requirement Dr. Anderson-Wiley alsaluded in her written summary of the
meeting. [d. 11 104-07.)

Days later, Miss Keeton responded to Defendantstaon. On June 26th, she e-mailed
Drs. Anderson-Wiley, Schenck, and Deaner:

The last few days | have again been doing a logéfdécting. | have been reading
through the papers you gave me at the meeting esdgly and thinking about all
that was said there.

| had written to you before the meeting and saithatbeginning of our meeting
that | did not want to go forward with the secoradtpf the remediation plan. |
felt pressured into agreeing to the plan by the @nithe meeting. But | am not
willing to go through with that because | know witawill require from me.

At times you said that | must alter my beliefs hesmathey are unethical. Other
times you said that | can keep my beliefs so losaghay are only personal and |
don’t believe that anyone else should believeiiilee But that is just another way
of saying that | must alter my beliefs, becausebaljefs are about absolute truth.
| understand the need to reflect clients’ goals tandllow them to work toward
their own solutions, and | know | can do that.

| know there is often a difference between persbetiefs and how a counseling
situation should be handled. But in order to finike counseling program you
are requiring me to alter my objective beliefs atsb to commit now that if |
ever may have a client who wants me to affirm tideicision to have an abortion
or engage in gay, lesbian, or transgender behawalt, do that. | can’t alter my
biblical beliefs, and | will not affirm the morajitof those behaviors in a
counseling situation.

| don’t want any more meetings. My final answethiat | am not going to agree to
a remediation plan that | already know | won't Iséeato successfully complete.

Jen

(Id. 1 108.) In short, Miss Keeton declines to congplée second portion of the Remediation
Plan; she will not change her beliefs regardingedidye, universal moral truth or affirm beha-

viors the Bible deems immoral. Defendants haveasglly explained this will result in their



dismissing Miss Keeton from the counseling progrdid. 1 110.)

Indeed, this ever-present threat has also chillest Meeton’s speech, both in and out of
academic settings at ASUId({ 111.) During a recent summer session psychatags, Miss
Keeton's professor presented material on humanatigxuand gender that conflicted with her
biblical moral views. But considering the unfavdeattention and consequences that Defen-
dants directed to her for raising a differing pexgjpvre on such matters, Miss Keeton refrained
from expressing any disagreement with the profésstatements, a textbook example of self-
censorship. Id. 1 112.)

In sum, Miss Keeton’s speech continues to be chéle she operates under the constant
fear of dismissal. Given her definitive writteratetment e-mailed to the faculty on June 26th,
she expects to be dismissed from the ASU couns@ingram at any time and assumes the
semester break may be responsible for that acaeimb not yet been taken against her.

ARGUMENT

Miss Keeton is entitled to a preliminary injunctibecause: “(1) [she] has a substantial
likelihood of success on the merits; (2) irrepagaipjury will be suffered unless the injunction
issues; (3) the threatened injury to [her] outwsigthatever damage the proposed injunction
may cause the opposing party; and (4) if issuedirtjunction would not be adverse to the public
interest.” KH Outdoor, LLC v. City of Trussvilld58 F.3d 1261, 1268 (11th Cir. 2006).

l. MISSKEETON | SSUBSTANTIALLY LIKELY TO SUCCEED ON THE MERITS.

Defendants have disregarded clear constitutior@hipitions in their treatment of Miss
Keeton. Accordingly, she is substantially likety gucceed on the merits of her claims briefed

here! and her request for preliminary injunctive reébuld be granted.

! Plaintiff has not briefed all of her claims fayjunctive relief, or all the legal bases for théefe

she does request herein, due to her interestimg filxpeditiously to obtain relief on the most jgieg of



A. DEFENDANTS ARE VIOLATING Miss KEETON’S FIRST AMENDMENT RIGHTS BY
DISCRIMINATING AGAINST HER BASED ON THE VIEWPOINT O F HER SPEECH.

“One of the most egregious types of First Amendmoiations is viewpoint-based dis-
crimination.” Holloman ex rel. Holloman v. Harlan®70 F.3d 1252, 1279 (11th Cir. 2004}:-
cord Rosenberger515 U.S. at 828. Viewpoint discrimination occurs when “the goveemntar-
gets not subject matter, but particular views takgrspeakers on a subjectRosenberger515
U.S. at 829. Thus, “[tlhe government must absfiam regulating speech when the specific mo-
tivating ideology or the opinion or perspectivetioé speaker is the rationale for the restriction.”
Id. These principles apply regardless of the speedbrum because “[g]Jovernment actors may
not discriminate against speakers based on viewpian in places or under circumstances where
people do not have a constitutional right to speake first place.”"Holloman 370 F.3d at 1280.

Defendants unquestionably disciplined Miss Keetaselol on her viewpoint, as proven
by the Remediation Plan itself. Indeed, Defendamtmted their month-long, nonacademic re-
mediation program against her precisely becausévsheed disagreement . . . with the gay and

lesbian ‘lifestyle” in class and “she has trieddonvince other students to support and believe
her views” outside the classroom. (Compl. 1 Z+3D.) After brazenly admitting that her
views were the target, Defendants imposed the Riath@al Plan to “correct” these views. They
first opined that Miss Keeton’s views violate varsocodes of ethics for the counseling profes-
sion. (d. 1 31.) They contend that her views depart froem“the psychological research about
GLBTQ populations,'viz., that “sexual orientation is not a lifestyle dvoee, but a state of be-

ing.” (Id. T 32.) And they state their opinion that attemptchange one’s asserted sexual

her concerns: avoiding expulsion from the ASU aalimg program, and avoiding being subject to the
Remediation Plan while a student in the program.

See alsd'urner Broad, 512 U.S. at 641 (“Government action that stiipsech on account of its
message . . . contravenes this essential right"“eaig[es] the specter that the Government mayceffe
tively drive certain ideas or viewpoints from thanketplace” (internal citations & quotations onife



orientation may be harmfulld § 33.)

After presenting these biased assertions, the Ratied Plan requires Miss Keeton to
submit to pro-GLBTQ proselytization to remedy héeged lack of “multicultural competence.”
(Id. 111 29, 34.) On pain of dismissal, Miss Keetontmys) attend three pro-GLBTQ workshops;
(2) read ten pro-GLBTQ peer reviewed articles; (8yview the pro-GLBTQ counseling
competencies of the Association for Lesbian, GaggRial, and Transgender Issues in Counseling
(“ALGBTIC"); and—for good measure—(4) interact mosgth the homosexual community (with
the suggestion that she attend the local Gay Faade). Ifl. 11 34-35.) Furthermore, Miss
Keeton’s successful completion of the remediatioog@mm hinges upon what she says in her
monthly “reflection” papers about how exposuretiese pro-GLBTQ sources have “influenced
her beliefs.” [d. § 34.) Such a lopsided plan is the antithesisesfpoint-neutrality.

Defendants confirm their viewpoint-based motivatigntheir actions and comments dur-
ing the remediation process itself, which opentgea her “beliefs” and “views.” In the first re-
mediation meeting, Dr. Anderson-Wiley examined Migseton on the biblical basis of her
views. (d. T 43.) When Miss Keeton briefly explained part ld Bible’s perspective, Dr. An-
derson-Wiley marginalized her position and notedhristians see this population as sinners.”
(Id. 191 43-45.) She then insisted that Miss Keetomshdetween standing by either the Bible
or the ACA Code of Ethics. Id. § 46.) Dr. Schenck told Miss Keeton she “couldrgt a
teacher, let alone a counselor, with [her] views$ld. 11 47-48.) Defendants also labeled her
“prejudiced” and recommended that she consideringaSU to attend a Christian counseling
program. Id. 11 49, 52.) They told her she needs to altebkéefs on homosexual behavior
and then pressured her to sign the Remediation Rldn{ 51-56.)

At the second remediation meeting, Defendants tegjlelliss Keeton'’s assertion that she

10



could simultaneously maintain her biblical viewsddnlfill the Remediation Plan. Id. 1 63—
64.) Dr. Schenck explained that their objectivesw@afundamental change in her outlook, re-
quiring her to alter her objective convictions @axal morality. Id. 1 66, 71.) They further
opined that her views could be harmful to futuierdis. (d.  65.) And they strongly urged her
to attend the Gay Pride Parade, get involved witlBBQ-affirming student groups, and read
additional material by pro-GLBTQ groupsld( 74.) Pressured by her superiors, Miss Keeton
signed the Remediation Pland.(f 75.)

But when Miss Keeton later explained by email tsfa¢ could affirm the dignity of all
future clients and that her “biblical views wonhiange,” her professors immediately scheduled
another remediation meeting to assure complian@el. Y 76-81.) Dr. Schenck’s email
response highlighted Miss Keeton'’s beliefs as #oailty’s core concern:

Jennifer, you misinterpreted what | was sayingdolnot expect you to change

your personal beliefs and valued/hat is the issue is if you believe your personal

beliefs and values should be the same beliefs alues for all people. This is the

unethical part—applying your own personal beliefs and values dreopeople

and not truly accepting that others can have diffebeliefs and values that are
equally valid as your own.

(Id. § 78 (emphasis added).) Which is to say, Misst&®s beliefs are unacceptable.

Her professors repeated this sentiment in the Adigienthey read to Miss Keeton at the
third remediation meeting, in which they statedt thar emails explaining the objective and
universal nature of her ethical views was the funelatal problemid. 1 83—84):

These statements indicate that ybink certain people should act in accordance
with your moral values, and/or that yooeliefsare in some way to superior to
those of others. Theelief that you possess a special knowledge about the way
that other people should live their lives, and ththiers need to adopt a similar set
of values contradicts the core principles of theetican Counseling Association
and American School Counselor Association CodeEtbics, which define the
roles and responsibilities of professional counselo

(Compl. Ex. C at 1 (emphasis added).) Her profassagain challenged Miss Keeton’s beliefs on

11



homosexual conduct, and insisted that such bed@mifl harm—and even lead to the deaths of—
future clients. (Compl. §§ 100-01.) They assetted she must not impose her values on
clients—even by judging a client’s behavior immordd. 1 95-96, 104.) Dr. Anderson-Wiley
then summed up the meeting—and indeed the entined®tion process—by emphasizing that
Miss Keeton would not be able to complete succHigstie Remediation Plan or the ASU
counseling program if she would not commit to affithe propriety of gay and lesbian re-
lationships if her future professional efforts mneed such an opportunity.ld( 19 104-07.)
Then Miss Keeton again agreed under duress to ¢émeeRiation Plan, and she and the faculty
initialed a handwritten summary of the meeting:

Right now, Jen cannot affirm and attend to relaiop issues of gay and lesbian

persons, but she recognizes that through the rewmadiplan she may further

learn to separate personal values and beliefs thm®e of the client so that she
may attend to angeed of future clients in an ethical manner.

(Id. 1 106.)

Defendants’ repeatedly invoked Miss Keeton'’s “dsli@nd “views,” demonstrating that
the “perspective of [Miss Keeton] is the rationafef their actions. Rosenberger515 U.S. at
829. Furthermore, the hypothetical component eirttemediation arguments highlights Defen-
dants’ discriminatory motives. Defendants subjgdtéiss Keeton to a sustained disciplinary
program because of what they think shight say in a counseling situation in théure—one
that Miss Keeton may never face. The First Amenanpeohibits this naked attempt by state
officials to “correct” Miss Keeton'’s views.

The remediation process from start to finish potot®nly one conclusion: Defendants
discriminated against Miss Keeton because of thgioas beliefs she holds and the views she
expressed regarding gender and sexual moralityey Targeted her expression of her views

when they initiated their disciplinary process,nfiofated the Remediation Plan, verbally cen-

12



sured her, and threatened to expel her from thassung program. A clearer example of view-
point discrimination is difficult to conceive.

If there be any remaining doubt that school offgieannot penalize viewpoints in this
manner, the Eleventh Circuit puts them to reéSeeHolloman 370 F.3d at 1268—-6%ay Les-
bian Bisexual Alliance (GLBA) v. Pryot10 F.3d 1543, 1549-50 (11th Cir. 1997). Hollo-
man a public school disciplined a student for silgntising his fist during the Pledge of Alle-
giance. The Eleventh Circuit reversed summary nuelgt for the school officials, holding that
those officials’ comments supporting the Pledge dadaluing the plaintiff’'s opposite perspec-
tive, plus their threat of reprisal if the plaimtifid not capitulate, “virtually compel[led] the o
clusion” that the plaintiff was punished for higwipoint. Holloman 370 F.3d at 1281-82. In
Miss Keeton’s case, Defendants’ repeated statena¢mgposition to her objective moral views,
and their threats to dismiss her from her degregram if she did not change them, similarly
compel the conclusion that forbidden viewpoint dremation is being employed.

The Eleventh Circuit elsewhere held that universifficials transgressed the First
Amendment when they denied funding to a homosestualent group based on the assumption
that the group “foster[ed] or promote[d] a lifegtydr actions prohibited by [Alabama’s] sodomy
and sexual misconduct lawsGLBA 110 F.3d at 1548. Because groups that promdestyles
in “compliance” with such laws could receive funglirihe Court found “blatant viewpoint dis-
crimination” in the university’s denial of fundindd. at 1549. The same constitutional principle
applies here. The First Amendment precludes Deifetsdfrom penalizing Miss Keeton for her
speech because it does not communicate their pedfeutiook.

B. DEFENDANTS ARE VIOLATING MISS KEETON'S ABSOLUTE FIRST AMENDMENT
RIGHT TO BELIEVE AND PROFESS THE BELIEFS OF HER CHO ICE.

Because “[t]he free exercise of religion meanst faind foremost, the right telieve and
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professwhatever religious doctrine one desires|,] . the. First Amendment obviously excludes
all ‘governmental regulation of religiouseliefsas such.” Employment Div. v. Smitd94 U.S.
872, 877 (1990)diting Sherbert v. Verne374 U.S. 398, 402 (1963)) (first emphasis addéd).
this protection is “absolute Cantwell v. Connecticu310 U.S. 296, 303—-04 (194bjhe State
may never“compel affirmation of a repugnant belief” or “pdize or discriminate against indi-
viduals or groups because they hold religious vietisorrent to the authoritiesSherbert 374
U.S. at 402. This categorical protection is natiteéd to religious beliefs alone as the “First
Amendment gives freedom of mind the same secusitiyeedom of conscienceBaird v. State
Bar of Ariz, 401 U.S. 1, 6 (1971). Indeed, “[o]ur politicaistem and cultural life rest upon this
ideal”: that “each person should decide for herself the ideas and beliefs deserving of expres-
sion, consideration, and adherenceTurner Broad, 512 U.S. at 641. In short, the “First
Amendment[] . . . creates a preserve where the sviefnthe individual are made inviolate.”
Baird, 401 U.S. at 8° Defendants openly trespass upon this preserve.

Defendants explicitly targeted Miss Keeton'’s vieav&l beliefs simultaneously throughout
the remediation processSdesupraArgument I.A.) They initiated the remediationmplarecisely
because she expressed her beliefs inside and @wtsidass. (Compl. 1 29-30, 39, 41-42, 72,
84, 97.) They cross-examined her views and higioak beliefs in all three remediation meetings.
(Id. 7 43-49, 63-66, 71, 89-90, 96-101.) They evant w@ far as to challenge the biblical
foundations of her convictions, to characterizenttes “prejudiced,” and to recommend that she

consider transferring to a Christian counselinggpam. (d. 11 43-52.) They flatly rejected Miss

9 Accord McDaniel v. Paty 435 U.S. 618, 626 (1978) (“The Free Exercise §#acategorically
prohibits government from regulating, prohibitiray, rewarding religious beliefs as such” (citatiamsit-
ted)); Braunfeld v. Brown366 U.S. 599, 603 (1961) (“The freedom to hol@ji@us beliefs and opinions is
absolute” (citations omitted)Bherbert 374 U.S. at 402 (“The door of the Free Exercisau€: stands
tightly closed against any governmental regulatibreligious beliefs as such” (citations omitted)).

10 See also Barnett819 U.S. at 642 (prohibiting government from ‘@aa\ing] the sphere of intel-
lect and spirit which it is the purpose of the F&sendment . . . to reserve from all official canit).
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Keeton’s suggestion that she could maintain heefselithout imposing her values on future

clients. (d. 11 63-64.) They emphasized time and again hlegteéxpected a fundamental change

in her outlook, which would require her to “altertbeliefs” on the objectivity of moral standards.

(Id. 7111 66, 71, 104.) And documentary evidence ectinesonclusion:

Dr. Schenck’s e-mail to Miss KeetonWhat is the issue is if you believe your per-
sonal beliefs and values should be the same bealrefs/alues for all people. This is
the unethical part-applying your own personal beliefs and values dreiopeople
and not truly accepting that others can have diffebeliefs and values that are
equally valid as your own.”Id. 1 78 (emphasis added).)

Addendum: “These statements indicate that grook certain people should act in
accordance with your moral values, and/or that ymmliefsare in some way to supe-
rior to those of others. Theeliefthat you possess a special knowledge about the way
that other people should live their lives, and thisiers need to adopt a similar set of
values contradicts the core principles of the Acwari Counseling Association and
American School Counselor Association Codes ofdsthivhich define the roles and
responsibilities of professional counselors.” (@bnEXx. C at 1 (emphasis added).)

Remediation Plan: “Each month Jen will submit a-prage reflection to her advisor
that summarizes what she learned from her resehmh,her study hamfluenced
her beliefs and how future clients may benefit from what ke learned. Based on
these written reflections . . . faculty will decititee appropriateness of her continua-
tion in the counseling program.” (Compl. 1 34 (érags added).)

But the First Amendmenteverpermits the government to penalize beliefs in thamn-

ner. Sherbert 374 U.S. at 402. Indeed, it has long been asteal that State officials may not

utilize belief-based litmus tests against citizenschools or as a condition for entering a profes-

sion. See, e.gBaird, 401 U.S. at 6Barnette 319 U.S. at 633-34.

As the Supreme Court said in overturning the SBateof Arizona’s decision to exclude

a prospective member based on her unpopular consitrhgliefs:

The First Amendment[] . . . prohibits a State frertluding a person from a pro-
fession or punishing him solely because . . . Hedshoertain beliefs. Similarly,
when a State attempts to make inquiries about sop&r beliefs or associations,
its power is limited by the First Amendment. Braatwl sweeping state inquiries
into these protected areas, as Arizona has engagkdre, discourage citizens
from exercising rights protected by the Constitutio
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Baird, 401 U.S. at 6 (citations omitted). SimilarlyetiSupreme Court invalidated West Vir-
ginia’s attempts to “require[] affirmation of a fland an attitude of mind” through its compul-
sory flag salute and pledge laBarnette 319 U.S. at 633. The Court memorably declared:

If there is any fixed star in our constitutionalnstellation, it is that no official,

high or petty, can prescribe what shall be orthomtogolitics, nationalism, reli-

gion, or other matters of opinion or force citizaasconfess by word or act their
faith therein.

Id. at 642. By requiring the Pledge and flag saltite, Court explained that public school offi-
cials had “transcend[ed] constitutional limitatiams their power and invade[d] the sphere of in-
tellect and spirit which it is the purpose of thesEAmendment to our Constitution to reserve
from all official control.” Id. These principles control here.

At least as much as communism and patriotism, sseilGuman nature, gender, and sex-
ual morality are matters touching the fundamertélsne’s worldview. See id Yet Defendants
are coercing Miss Keeton to change her beliefsdmditioning her academic degree and the ac-
companying admission to the counseling professiorher “pledge” to affirm their orthodox
views on such matters. If liberty of conscience cannot be infringed irethame of “national
unity” or “patriotism” in the midst of a global cfiict implicating national security, then it cer-
tainly cannot be compromised in the ambiguous naimMieulticultural competence.”

C. DEFENDANTS ARE VIOLATING THE FIRST AMENDMENT COMPELLED SPEECH DOCTRINE .

“The First Amendment protects the right of indivéditito hold a point of view different
from the majority and to refuse to foster . . .i@dea they find morally objectionable.WWooley v.
Maynard 430 U.S. 705, 715 (1977). It is black letter ldhat the government transgresses this

principle when it “compel[s] affirmance of a beligith which the speaker disagreesiurley,

1 Defendants cannot evade culpability by arguireg they are merely conditioning a benefit (a

public education) on Miss Keeton’s willingness &y svhat she does not believe. For, “[i]t is totelm
the day to doubt that the liberties of religion agbression may be infringed by the denial of @ciig
of conditions upon a benefit or privilegesherbert 374 U.S. at 404—05.
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515 U.S. at 573, or “requires the utterance ofriqudar message favored by the Government,”
Turner Broad, 512 U.S. at 641.But this is precisely what Defendants are doinifliss Keeton.

Miss Keeton is a Christian who derives her conerdiabout gender, human sexuality, and
other matters of ethical import from the Bible (Gunf] 14), and she has clearly communicated
these views to the Defendants on several occas(&e®, e.gid. 1 16, 76, 99-100, 108.)

The defendant professors not only oppose Miss Kéewincerely held religious beliefs,
they seek to compel her to affirm their pro-GLBT@hodoxy. SeesupraArgument I.LA-B.) In
fact, the Remediation Plan requires her monthlgxplain to the professors how studying pro-
GLBTQ sources has “influenced her beliefs” so thay can determine the “appropriateness of her
continuation in the counseling program.” (Compl34]) Likewise, Defendants insist that she
affirm the homosexual choices of hypotheticailire clients.

Right now, Jen cannatffirm and attend to relationship issues of gay and desbi

persons, but she recognizes that through the rewmadiplan she may further

learn to separate personal values and beliefs thm®se of the client so that she
may attend to angeed offuture clients in an ethical manner.

(Id. § 106 (italics added).) This homosexuality-affing message violates Miss Keeton’s core
religious beliefs. Yet if she fails to speak itRefendants and does not commit to them that she
will affirm the conduct of transgender and homoséxalients shenightone day encounter, she
will fail the Remediation Plan and “will be dismés from the counseling program.” (Compl.
Ex. C at 2.) This is a blatant compelled speeohation.

Since 1943, both the Supreme Court and the Elev@intluit have consistently held that a
state body may not compel a citizen to speak wiedses not want to safarnette 319 U.S. at
642 (invalidating educational requirement that Béedf Allegiance be recitedghelton 364 U.S.
at 480, 490 (striking down statute compelling pulsichool teachers to disclose organizations to

which they belong)Torcaso v. Watkins367 U.S. 488, 489-90, 495-96 (1961) (nullifyingtes
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constitutional requirement that public officialscthge a belief in God)Keyishian 385 U.S. at
602—-04 (nullifying loyalty oaths as a preconditi@npublic university employmentBaird, 401
U.S. at 5, 7-8 (abolishing state bar requiremeait éipplicants answer questions about their per-
sonal beliefs)Wooley 430 U.S. at 715, 717 (striking statute requiraiizens to display “Live
Free or Die” on their license plat&jurley, 515 U.S. at 579-80 (holding that state law coultl
force parade organizers to include an affirming sage regarding homosexual behavior that the
organizers disagreed witthtolloman 370 F.3d at 1269—-77 (holding that school offEiblated
student’s rights by punishing him for refusing &y she Pledge of Allegianc&j. If the State can-
not compel car owners to display “Live Free Or Do&'their autos, or coerce parade organizers to
include homosexual advocates in their parade, mefetudents to say the Pledge of Allegiance,
then Defendants certainly cannot require Miss Keébopledge her allegiance to ASU’s concep-
tion of “multicultural competence” when such a naggscontravenes her fundamental convictions.

D. DEFENDANTS ARE RETALIATING AGAINST MISS KEETON FOR EXERCISING HER
FIRST AMENDMENT RIGHTS .

To show retaliation, Miss Keeton “must establiststfi that [her] speech or act was
constitutionally protected; second, that the dedenid retaliatory conduct adversely affected the
protected speech; and third, that there is a caasalection between the retaliatory actions and
the adverse effect on speecltBénnett v. Hendrix423 F.3d 1247, 1250 (11th Cir. 2005).

1. MISSKEETON ENGAGED IN PROTECTED EXPRESSION.

Miss Keeton expressed her religious beliefs and/svieegarding transgender and homo-

12 See alsd'urner Broad, 512 U.S. at 641 (“Government action . . . thaguies the utterance of a

particular message favored by the Government, avetres this essential right” and “pose[s] the iaher
risk that the Government seeks . . . to supprepspuriar beliefs or information or to manipulate ph-

lic debate through coercion rather than persud$jodnited States v. United Foods, In633 U.S. 405,
410 (2001) (“[T]he [First] Amendment may prevene thovernment from compelling individuals to ex-
press certain views . . . ."Jphanns v. Livestock Mktg. Ass544 U.S. 550, 557 (2005) (describing “true
‘compelled-speech’ cases” as ones where “an indaligs obliged personally to express a message he
disagrees with”).
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sexual identification and conduct in various s@sir-inside and outside of class; in conversa-
tions with other students and with her professiorsier multiple remediation plan meetings; and
in correspondence with the faculty. Her expressibher religious views is entitled to the full
protection of the First AmendmenCapitol Square Review & Advisory Bd. v. Pineg&5 U.S.
753, 760 (1995) (“Our precedent establishes thaata religious speech . . . is . . . fully pro-
tected under the Free Speech Clause. . . .”). Werdadvocacy of those views is likewise
protected. GLBA 110 F.3d at 1547 (holding that it is well-estab&d that the First Amendment
protects advocacy—even “advocacy to violate a law”)

2. DEFENDANTS TOOK ADVERSE ACTION AGAINST MISSKEETON.

Miss Keeton easily clears the low threshold foreade action as Defendants’ actions in-
arguably constituted more than @"“minimisinconvenience to her exercise of First Amendment
rights.” Bennett423 F.3d at 1252 (quotingonstantine v. Rectors & Visitors of George Mason
Univ., 411 F.3d 474, 500 (4th Cir. 2005)J; at 1254 (“[T]he effect on freedom of speech may
be small, but since there is no justification fardssing people for exercising their constitutional
rights it need not be great in order to be actitefafzitation omitted)). According to the Ele-
venth Circuit, a “verbal censure” from a teachetl€ta student’s First Amendment rightsiol-
loman 370 F.3d at 1268-69. After all, the mere “threfasanctions may deter the[] exercise [of
First Amendment rights] almost as potently as ttiwia application of sanctions.NAACP v.
Button 371 U.S. 415, 433 (1963).

Defendants’ actions against Miss Keeton are cle&ityverse actions” because they
“would likely deter a person of ordinary firmneserh the exercise of First Amendment rights.”
Bennett 423 F.3d at 1254. Defendants “verbal[ly] censd}[ Miss Keeton by condemning her
views and beliefs in writing and in multiple rematitbn meetings.SeeHolloman 370 F.3d at

1268-69. They characterized her as “prejudiceddragnmother negative things; opined that her
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views were unethical, unprofessional, and renddr@dunfit for counseling or teaching; and
further warned that her views could be harmful ateptially lethal. (Compl. {1 43-52, 65, 100—
01.) They exacerbated these censures with thencamg threat to dismiss her from the coun-
seling program.Button 371 U.S. at 433. Moreover, their censures lantaally chilledMiss
Keeton from speaking in a recent class. (ComplLHH-12.) Undoubtedly, Defendants actions
would deter a person of ordinary firmness from eisang First Amendment rights.

3. DEFENDANTS' ADVERSE ACTIONS WERE SUBSTANTIALLY MOTIVATED BY MISS
KEETON’'S PROTECTED EXPRESSION

Defendants cannot seriously challenge this elemieent the wealth of evidence in which
they make explicit references to Miss Keeton'’s iddfsl and “views” on gender and sexual mo-
rality as the reason for the remediation and tleresd dismissal. SeesupraArgument 1.A-C.)
Without restating all that evidence, the nexus leetwher speech and their retaliation is suffi-
ciently demonstrated by the following:

» Defendants initiated the Remediation Plan because Keeton “voiced disagreement
. .. with the gay and lesbian ‘lifestyle™ in ckagand outside of class “she has tried to
convince other students to support and belfexeviews.” (Compl. 11 29-30.)

» Defendants’ initial concerns were further confirntdher email comments explaining,
“My Christian moral views are not just about methink the Bible’s teaching is true
for all people, and it shows the right way to livéCompl. Ex. C at 1; Compl. { 76.)

* In each of the three remediation meetings, Defetsdtold Miss Keeton that she
would need to change her “views” and “beliefs” ml@r to continue in the program.
(Compl. 11 43-51, 65-66, 71, 85-90, 104.)

* Miss Keeton cannot successfully complete the Reatiedi Plan unless she demon-
strates in her papers how the pro-GLBT workshopsternal, and experiences have
sufficiently “influenced her beliefs.”Iq. T 34.)

* “[FJailure to complete all elements of the remeidiatplan will result in dismissal
from the Counselor Education Programld. {{ 35.)

Thus, the tie between Miss Keeton’s expressionReféndants’ censure and dismissal threats is

clear.
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Similarly, Defendants’ assertion that Miss Keetostatements are “unethical” rings
hollow for the simple reason that her statementewet presented in the context of a profes-
sional counseling relationship, but in the broaaarketplace of ideas—both in and out of the
classroom. She has not “imposed values” on ocfarsnated” against any clientsld( §{ 130—
31.) Indeed, the written Remediation Plan itsehplasizes the purely hypothetical nature of
Miss Keeton’s alleged ethical offense. The Plaest that “[h]er lack of awareness of how her
beliefs may negatively impaéature clients is of great concern” (Compl. Ex. B at dfd thus,
requires her to reflect upon “hdwture clients may benefit from what she has learne@dnipl.

1 34 (emphasis added.) Likewise, Defendants cuefir at the end of the third remediation
meeting that Miss Keeton could satisfy their maadatly if she commits to “attend to anged
of futureclients in an ethical manner.Id( 106 (italics added).)

A state university may not anticipatorily punisktadent today for something it speculates
that shemightsayin the future. That the target of Defendants’ipament intrudes into the do-
main of Miss Keeton’s beliefs, and that Miss Keetbas denied that she will discriminate against
or impose her values on anyone, only aggravates desault on her. The future-orientation of

Defendants’ “ethics concerns” reveals the true neatdi their coercive proselytizing exercise: to
remediate her soul now. The First Amendment doepermit the State to pursue that project.

[l. MISSKEETON | SSUFFERING | RREPARABLE INJURY.

“[1t is well established that ‘[tlhe loss of Firé&tmendment freedoms, for even minimal
periods of time, unquestionably constitutes irrapég injury.” KH Outdoor, 458 F.3d at1271—
72 (quotingElrod v. Burns427 U.S. 347, 373 (1976)). Miss Keeton can shogparable injury
because she has experienced—and continues to fataaitiag effect” on and “direct penaliza-
tion” of her First Amendment rightCate v. Oldham707 F.2d 1176, 1188 (11th Cir. 198K}

Outdoor, 458 F.3d at 1272.
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Defendants repeated$yibjected Miss Keeton to verbal censure, Cross-gwdion, pros-
elytizing, and threatened dismissal in the coufsencextended disciplinary process that remains
open even today. Her First Amendment rights haaenkand continue to be violated every day
that her speech is chilled under the shadow ofleiggu The loss of her First Amendment rights
cannot be cured by monetary damages, and thustatestrreparable injuryKH Outdoor, 458
F.3d at 1272. As these irreparable harms remahgoamy, Miss Keeton requests that
preliminary injunctive relief be granted promptly she may remain in the counseling program.
. THE REQUESTED INJUNCTION WILL NOT HARM DEFENDANTS.

The threatened injury to Miss Keeton clearly outysi any hypothetical damage an in-
junction might cause Defendants. The ongoing tfsMiss Keeton’s First Amendment free-
doms constitutes a “serious and substantial irfjuagd Defendants simply have no legitimate
interest in continuing their unconstitutional contduld. This is especially true here, where an
injunction will simply maintain the status quo bgdping Miss Keeton enrolled in the counseling
program, and remove the uniquely discriminatory apgressive remediation terms from con-
trolling her thoughts and speech as she procedtisher studies.

V. THE REQUESTED INJUNCTION WIiLL NOT BE ADVERSE TO THE PUBLIC INTEREST.

The requested injunction will serve the public ietd because “it is always in the public
interest to protect First Amendment libertie$d. (citations omitted).

CONCLUSION

Miss Keeton simply shared her normative views ondge and homosexuality with the
faculty and with her classmates. For this, Defatglaubjected her to an extended disciplinary
proceeding rife with cross-examination, censuré, proselytizing—all of which was backed by
their promise to expel her if she did not alter ti@ws and allegiances and commit to future

speech and conduct to their liking. In doing d@ytcrossed clear constitutional lines and trans-
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gressed core constitutional rights. Miss Keetontiooes to suffer under the chilling effect of
their actions. For the forgoing reasons, Miss Keaespectfully requests that this Court grant
her motion for preliminary injunction.

Respectfully submitted on this the 21st day of JRG10.
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